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THE COURT:, ;'ve made some preliminary notes
which I'll share, and I'11 probably have to pause
and reflect a little bit. Petitioner is a fofmer
mortgage broker in the state of Washington which
began business here in May of 1995, and in Aprii,
May or June of 1937 DFI ini£iated an investigation
after receiving complaints. Apparently earlier
there had been five complaints successfully
resolved, but in April 1997 Salic filed é complaint
and in Maf 1997 Prater filed a compléint, and.theée
two complaints triggered a vefy thorough and
comprehensive inveéfigation.

-lThen on May 13th, 1958 DFI issued a statement of
éhargeg and signaled an intention to revoke the
petitione;'s license, impose fines,Amake restitution
and so on. The pétitioner then‘avegs that théy
voluntarily surrendered their license in May, 1988.
The appeal to this court was bifurcated and there
are two initial issues.:

Petitioners argue that RCW 19.146.235 only allows
a compliance examination during the first twé years
of operation and then bnly on a sampling basis with
né'ability to exXamine ail books and récords,_and

subseguent to that initial examination, which must
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be commenced within the initial two years of
operation, can only make a subsequent investigation
in response to a specific complaint, the examination
of which must be limited to whét is relevant to
investigate the spécific complaint and not be any
broader or enter areas outside thé specific
complaint. |

The petitioners argué the legislatﬁre intended
only limited investigation of mortgage brokers,
uhlike those regulated under the Consumer Loan Act,
RCW 31.04.145, which allows an inveétigation for
discovering violations at any time, similar to that
investigation allowed of escrow agents in RCW
18.44.420 or check cashers which may be investigated
at any time under RCW 31.45,100.

They argue that a state agency has oniy the power
it is granted by the legislature and has no inherent
powers, citing All Around Underground;versus The
Washington State Patrol, 148 Wn.2d 145 (2002), and
that DFI had no power to order restitution to 120
customers who never complained and therefore that’
order must be reversed.

Second, pétitioners argue that écting director
Thomson was biased and thus should not have been

allowed to select the reviewing officer. In June

Ralph H. Beswick, CCR (360) 786-5568
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2002 Dellwo accepted a- temporary appointment as the
review officer in this case. Petitioners, however,

argue that since Thomson, in their opinioh, conceded

" he was biased in his letter of April 2nd, 2002, that

when he confirmed the appointment of Dellwo; Which
had been earlier made by Bley, the original
director, thét it was biased. They.argue that RCW
34.05.425(7) providing for -a substitute when there's
been\disqualifidation or bias should be construed to
reqﬁire the replacement to be appointed by someone
themselves not subject‘to disqualification, even
though the statute fequires such replacemént must be -
maae by the appointing authority and that‘the
challenged person, including the appointed
replacement, makes the determinafion whether to step
down ér not.

Petitioners argue that Jackstadt v. Washington,
96 Wn.App. 501 (1999), which they argﬁe allowed a
police chief -— but I think it was the Washington
Staté_Patrol -— to remove hérself for bias to
appoint her succéssor, should be limited to its

unique facts. Thefe the_bias was in favor of the

one under investigation who did not want the chief

to disqualify herself.

Petitioners argue that the appearance of fairness
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doctrine, like the appearance s?aﬁdard for Caesar's
wife, shoﬁld override the specific statutory
direction and upon only a showing that bias might be
an.influence, not that it actually was.

Finally, even if the admitfed bias of Thomson
could appoint his 5wh Successor Dellwo, they argue
it was error not to allow the petitiohe;s to
discovgr on what basis the appecintment was made.
They argue that this refusal to allow discovery
amounts eventually to a denial of dﬁe process.

Now, the respondents point out that the
petitioners bear the burden of demonstrating DFI's
action was invalid under RCW 34.05.570(1) and that
they were also substantially prejudiced. DFI argues
that the act (Chapter 19.146 RCW) should be
construed broadly to promote honesty and fair
dealing with the citizehry; They argue that DFI may
visit the petitioners' office at any time to
investigate a complaint under RCW 19.146.235 and
that it is reasonable for DFI te have broad
authority to determine the scope of inquiry in this
regard. The? argue this statute does not limit the
scope of inquiry, as argued by the petitioners, but
provides for a thorough, in-depth investigation of

any complaint.

Ralph H. Beswick, CCR- (360) 786-5568
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"In reviewing the legislative histoiy, the last
paragraph of RCW 19.146.235, in part seized upén by
the peéitioners here, was added in 1994, and the
finhal billireporttinstructs that its intent ;s to
allow an examination even without a complaint within
the first~tw§ years, but it is not a limit on the
scope of DFI's inveétigatory powers. If during a
thérough investigation of one complaint other
unlawful conduct is discovered or a pattern of
uniawful conduct is_reﬁealed, even if -it's not
complained about, particularly because this is an

area which the average consumer may not have

expeftise, that DFI has a duty to.call for

compliance or sanction for ncn-compliance.

Insofar as the appointment of Dennis Dellwo, they

argue it was lawful and did not. violate due process

rights or the appearance of fairness. They point
out that in our state the Officé of Administrative
Hediings_was creatgd to be an independent hearing
agency under RCW 34.12;010, and when a hearing is
cdnducted by anothef agency, such éé it is here, it
isrwith one of OAH's hearing officers. .They then
say that an agency head may éppoint a person to
review the initial order of the administrative law

judge and enter the final agency order. Here the

1]
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ALJ issued the initial order; but ThOmsbn was acting
director.

fetitioners even call Thomson as a witness. The
previous director,_thn Bley, had appointed Dellwo
as review officer, aﬁd so.DFI argﬁes that when
Thomson became the acting director, he merely
reaffirmed-the appointment. They argue the
Jackstadt case is on point here and that the court

based its opinion'oﬂ the APA and particularly at

| page 5092 indicated the substitute must be appointed

by the appropriate appointing authority, which is a
reference to RCW 34.05.425(7).

DFI also argues that there isn't any evidence
that Dellwo is biased in any ﬁay. They say that
none of the factors in.Ritter versus Board of
Coﬁmissioners, 96 Wn.2d 503 (i981) aré present here,
such as (A) prejudice about the- facts or parties,
(B) bersonal bias or (C) an interest where the
hearing officer can gain or lose soﬁething; Merely
specuiating that Dellwo may be biased because
Thoméon confirmed him as Bley‘s-appointment is not
sufficient to even test the allegation of bias under
DFI's theory. There is a presumption, they point
out, that public officersAwilI perform their duties

properly, citing State v. Post, 118 Wn.2d 596 (1992).
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DFI argues that discovery was properly disallowed
lunder the principle of US V. Mbrgan{ 313 USs 409
(1941) disallowing an inquiry into the thought
processes of the guasi-judicial héaﬁing officer.

The petitioners come back to rebly that a specific
complaint cannot trigger én investigation of every
single file and record of. the company. They again

point out that the investigatory statutes for

mortgage brokers are different than those for some

other consumer lenders or financial entities.

 Petitioners argue that the legislature only intended

a company be subject to a broad review, and then by
sample only, during its first two.yéars, and after
that period it is immune from any general regulatory
investigatioﬁ aﬁd only specific complaints may then
be investigated, and then in the most limited
manner. -

The petitioneré éubmit that DFI's June 24th, 1997
demand —- I take that to mean at the location -- for
virtually all records oh the day they-are.said'to
begin the investigation, that whilé‘suqh demand
doesn't explain how this demand will be relevant to
any specific investigation, yet is a bold, geperal
compliance inquiry withoﬁt regard to any specific

complaint. The follow-up letter to petitioners’

Ralph H. Beswick, CCR {360) 786-5568 ¢
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10
entire client base on January 16th, 1998, they say,
sﬁows the breadth of the investigation before anf
specific nexus was- shown.

-Finally, the petitioners again reply that Bley is
just as tainted as Thomson and that neither should

be able to appoint a hearing officer and for that

~reason they were at least entitled to discovery on

the issue of bias for Dellwo.

That was mY understanding of - the case prior to
the oral arguments being made, and I had further
notes, but I don't think I can use my notes any
fﬁrfher at this point and have to discard what I was
prepared to say earlier.

First, on what I think is the least controversial
issue, though perhaps the most emotionally charged,
is the issue regarding whether Mr. Dellwo can be
appointed by Mr. Thomson or Mr. Bley; and I think
the petitioners'carry a heaﬁy burdenlhere becéuse of
the languagefiﬁ the APA that says quite clearly
under RCW.34.05.425(7), "If a substitute is required
for an individual who becomes unavailable as a
result of disqualification or any other reason, tﬁe
substitute must™ —-- and I'11l émphasize the word
"must" —-- "be appoinfe&.by the appropriate

appointing authority."
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11
There is no provision to apply to the courts or
to the governor or someone else to make the

appeintment. Although I didn't understand the

petitioners’ written material to clearly ask the

court to require that part of the stétuté
unconstitutional, that would be the only way to
avoid the effect of that statﬁte it seems to me. It
couldn't be more ciéar;_

‘And there 1is a case which is directly on point,
though I agree with Mr. Roberts that it can be
distingﬁished on its facts, and that's the Jackstadt
case in which the chief of the State Patrol
disqualified herself because she.previously
represented a trooper who was néw going toc be the‘
subject of a hearing, and even though the trooper
wantea her to stay on and be the hearing officer,
she stepped aside, but she also appointed the
replacement, and Mr.- Roberts says that can be
distinguished from the ﬁase where the'person for
whom the hearing is going to be under the scrutiny
of the'fact—finder dogsn't want the disqualified
peréon from making the éppointment.‘

And I think that's a féir distinctién,‘but I
don't think fhat it makes this statute inapplicable.

And I would point out that -- although I-don't think

Ralph H. Beswick, CCR (360) .786-5568
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12
any of the counsel argued it,.that in this area of
administrative law there are very many investigative
agencies who also hold £he administrafive hearings,
and during oral argument I asked Mr. Roberts, who
was quite candid, about the example of the_sheriff
who when making an arrest seizes drﬁgs or property,
such as cars and houses and real estate, and-then
the hearing as to whether or not the person gets the
property back beéause it was wrongfully seized or
from some other defect of how the process was
carried out, gets a hearing in front of the sheriff,
the very person who seized the property and wants to
keep it. That's just kind of an extreme example.

But there are other examples. This court's had
cases where doctors whose licenses were revoked,
suspended or.put under some encumbrdnce felt that
the. hearing officer was biased because it was the
same offiger-who did the investigation when the
cdﬁplaint was made by the patient. There is some
example of this in the Department of Révenue if the
taxbayer'chooses to go to the_Board of Tax Appeals,
but not necessarily if they bypass that and merely
make'an appeal throﬁgh the departmeﬁt,becausé
there's two roads they can chocse there.

And there is some avoidance of this, for instance

Ralph H. Beswick, CCR (360) 786-5568
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on an environmental decision where you can go to an
independent board like the Eollution Contrql
Hearings Board, but I think that the whole purpose
for thelOffice of Administrative Hearings ﬁas to
addresé the very danger that Mr. Rcberts brings to
our attention here, and that is that when someone is
invested in making ghe investigation and has signed
their name on the results, there is a natural human
nature to étand by the results that you yourself
found or were part of finding; |

So I think his'case would be strong for Thémsdn,
but heré he wants it extended further, and that is
can a peréon who perhaps admits they're biased be
permitted to appoint-soﬁeone else, and if they do,
should the 'assumption be that that person too is
biased, which I don't think we can make that
assumption. If yoﬁ“re-the person or entity under
inﬁestigation, you certainly can't féél~very
coqurtablé if éoﬁeone who's already publically come
sut and said your actions "shocked the conscience"
then is the person who appoints the.hearing examiner
who's going to review the fact-finder, and as ’
Mr. Roberts pointed out today, ﬁot only reviewed and
upheld the fact~-finder, but extendéd the

fact-finder's findings and increased the amount of

f

13
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14
fines and so on. Bﬁt the issue is does it violate
thé constitution or is it contrafy to the
legislative intent?

Clearly it's éxactly what the 1egislature
intended because fhe APA specifically says that when
someone is disqualified, the appointing authority
must make the replacement. So there's no doubt
about what phe legislature intended. So the
question is did the legislature draft something
that's unconstitutional. And I think that's what
gets us back to the began case.

Mr. Roberts' client is in a difficﬁlt position
because althqugh I suppose they can do their own
investigation, they were denied any opportunity to
do discovery. I think Ms. Blado is'right that
discovery can't be allowed or is not customarily
allowed into fact-finders' or judicials' thought
processes and so on. But does this amount to a
pripa facie case of bias for the hearing itself.when
the biased person isn't the one reviewing but has
simply made the appointment?

_And that's where the Jackstadt case I think
answers that question for us, unless the Supreme
Court is going to distinguish it on the facts by

which it can be distinquished, and as argued by

Ralph H. Beswick, CCR (360) 786-5568
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Mr. Roberts, that when a person-is disgqualified, but
the person who's the subject of the hearing wants
that person to be the hearing officer, then the
statute applies, but if the person doesn't want that
person to be the hearing officer, then the statute'’s
unconstitutioﬁal, or islsomehow not followed by
application maybe of a specilal writ to the Superior
Court 5r something of that nature.

I don't think that I cah with integrity make that
finding, although the‘logic of Mr., Roberts' argument
it seems to me is unassailable, and at the same time
I can't say beyond a reasonable doubt that this

whole hearing should be thrown cut because

" Mr. Dellwo was appointed by M;.'Bley and confirmed

by Mr. Thomson. Eveg if-I assume arguéndo that both
Bley and Thomson themselves were prejudiced by their
involvement or superviéion 6f the investigation into
the petitioners' business, there is no nexus like
that shown for Dellwo. »The.only taint he has is

that he accepted the appointment by people who

-arguably were biased. So I would decline to.reverse

the DFI on that issue.
This other issue regarding the scope of the
investigation is very troubling, and this is the

part of my notes that I had to discard. But during

15
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the questiohing of the oral argument, the collogquy
with all counsel, and because of what I'll call
boldness of the statements of Mr. Worthy when the
Court pressed him on it, it's made me rethink what
the legislature must have intended by RCW
19.146.235.

I don't know whether it's useful to say what I'm
going to say next or not,'but after the written. |

material I was prepared to rule along the lines

Mr. Roberts has invifed_me because -~- maybe because

I'ﬁ an old trial lawyer, I agreed with his line of
argument. And his oral argument was, until I
encountered Mr. Worthy's candidness( was with
integrity, he gavé what he had to give, but he held
on to his point, and his thinking was exactly the
same as mine about -- or maybe ﬁine was a little
broader than his, but until the oral argument today
it was my position that the first paragraph- of
Section 235, to have any meaning at all, if it has
limitations, those limitations must-have.some
meaning,'and we find thét although the director or
his designee can look in every cupboard and under
every aesk without exqeption, all books and records,
interview peopie under oath and so 6n, that it has

to be relevant to the inquiry that's being made, and

16
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that the word "relevant" has to be given some
meaning is how it occurred to me, and that's what T
wrote.

So I wés prepared to say that unless this
investigation began in Aprll or May, whlch would be
within the two-year compliance time period and
thereby supporting a general investigation as is
allowed without any complaint beihg.triggered'during
the initial two-year period, that then any
subsequent ;nvestigation made pursuant to a specific
coﬁplaint might bring DFI into all of the books and
records, but that they would have to get there by
either seeing somethlng in "plain. view" while making
an 1nvest1gatlon of a specific complalnt or by
learning things during the specific complaint, thét
is inducting information that would‘logically
supporf later deductionslfor further extensions of
the complaint, and that by those two methods they
could foliow the trail of an investigation no matter
where it took them, even if it took them to every
portion without exception of the company's business.

So I didn't see any problem with the scope that
waf, but I guess to give myself away here, I

initially agreed with Mr. Roberts that there had to

be a trail. And here the department has conceded,

17

Ralph H. Beswick, CCR (360) 786-5568




10

11

12

13

14

15

16

17

18

19
20
21
22
23

24

that ié DFI has conceded that they didn't follow any
frail, that the all-encompassing notice was actually
sent and signed at least on June 23rd before tﬁey
learned some alarming facts, such as the books and

records were not being kept in Washington but were

"all in California. That fact alone it seems to me

wouid'have opened up a total investigation of the
entire business. But they concede that they didn't
know that at the time on June 23rd, that they issued
that corder  and demand for production and they didn't
learn that'till'the following day when ﬁhey went out
to serve it and there was nothing there for them to
review. |

So the facts couldn't be more clear and precise
that they were not following a trail, and Mr. Worthy
concedes that. His position, and representing his
client, is that if you look at what £he legislatufe
intended, not necessarily by Qhat they defined in
Section .010, but in thg initial section, I think
it;s .005, that they intended mortgage brokers to be
subject to_broad regulatory authorify for the
protection of the citizenry and that this section,
even with the 1994 amendment, was not intended to
offer them some sort of protection but that it was

always the legislature's intent that for good

18
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cause —-- and godd cause in this case means if a
comp}aint's made that‘appears.not to be frivolous.
And the word "frivolﬁus? is my language, but if
there's a complaint méde that they can from the
get—go, if the director deems it relevant, ask for
everything.

So it comes doﬁn to a very stark issue, and every
once in a while'I guess I get in this awkward
position,Abut the way I see thié now is conflicting
because 1 agree with the argument of Mr. Roberts,
but. I beliéve the Supreme Court or the Court of
Appeals will agree with Mr. Worthy that the agency
has the right with'mortgage brokers to -- if there's

a complaint that's triggered, to look under every

- pebble and every nook and cranny oi the business. I

think that's what's intended here, and I think I'd
be reversed 1f I ruled differently.'

But I'll be interested to see how the Court'of

Appeals or the Supreme Court —— that is I ho?e_they
will address this -- how they handle this phrase
"deems relevant to the inquiry." Because if it

means the meéning I'm now giving it based on
Mr. Worthy's argument, that the director from the
get—-go can request-absolutely everything without the

showing of any:relevance of it to the inquiry, why

19
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is that language in there?

And so before coming out here I was prepared to
éay they could follow the trail'and-get to every
place, but it has to étart with some technique or
fact that's relevant to the inquiry. But after
re-reading, during the break, 'the first half of this
first paragraph, I'm now convinced that if there is
a complaint, then the mbrtgage brokers' doors are
open for as much investigation as the départment
wants fo undertake and that the director has
discretion to say I find everything relevant,.which
in a sense means what does the word "relevant"™ mean
if everything can be relevant?

So it leavss me uncomfortable, but I think this
is the answer that's going to be upheld by the
higﬁer court because of the overall purpose of-this
statute, which is to protect the citizens and to
make sure that mortgage  brokers' actions are clean
and transparent insofar as the people they're
dealing with, even though they might have a right to
keep business secrets from competitors, but that.
they be regulated insofar as they deal with the
general citizenry in a way that makes them
vulnerablé to this type of very intrusive and

all-encompassing investigation, if it's triggered by

20
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a complaint.

,I.just cannot get it out of my mind that that is
what the legislature inteﬁded here, even though the
logic of Mr. Roberts' argument I think is very
persuasive. It‘s»whére I first went, but‘it'g not
where I end up. So I'm sorry to make it confusing
by these remarks, but I guéss T have to have the
integrity to say i think that's what the legislature
intended here, even though I don't know how they're
goihg to deal with Mr. Rcberts' érgument at the
higher court. T wouldAnot intentionally make a
wrong decision, and ﬁaybe 1'11 be.reversed, but I do
think this is how this is going to end up. SO
that's. as far as I can go. |

I'1l sign an appropriate.order if one's required
for this part bf fhe case.

(A recess was taken.)

21
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