AMENDATORY SECTION (Amending WSR 19-03-133, filed 1/18/19, effective
2/18/19)

WAC 460-24A-005 Definitions. For purposes of this chapter:

(1) "Access person" means:

(a) Any of the investment adviser's supervised persons:

(1) Who has access to nonpublic information regarding any cli-
ent's purchase or sale of securities, or nonpublic information regard-
ing the portfolio holdings of any reportable fund; or

(1i) Who is involved in making securities recommendations to cli-
ents or who has access to such recommendations that are nonpublic.

(b) If providing investment advice is the investment adviser's
primary business, all of its directors, officers, and partners are
presumed to be access persons.

(2) "Advertisement" means: ((aaybusiness—eard—rotice;—eirevdarsy

+2¥)) (a) Any direct or indirect communication an investment ad-

viser makes to more than one person, or to one or more persons if the
communication includes hypothetical performance, that offers the in-
vestment adviser's investment advisory services with regard to securi-
ties to prospective clients (including prospective investors in a pri-
vate fund advised by the investment adviser), but does not include:

(1) Extemporaneous, live, oral communications;

(1i) Information contained in a statutory or regulatory notice,
filing, or other required communication, provided that such informa-
tion is reasonably designed to satisfy the requirements of such no-
tice, filing, or other required communication; or

(1ii) A communication that includes hypothetical performance that
is provided:

(A) In response to an unsolicited request for such information
from a prospective or current client, including an investor in a pri-
vate fund advised by the investment adviser; or

(B) To a prospective or current investor in a private fund ad-
vised by the investment adviser in a one-on-one communication; and

(b) Any endorsement or testimonial for which an investment advis-
er provides compensation, directly or indirectly, but does not include
any information contained in a statutory or requlatory notice, filing,
or other required communication, provided that such information is
reasonably designed to satisfy the requirements of such notice, fil-
ing, or other required communication.

(3) "Approved investment adviser continuing education content”
means the materials, written, oral, or otherwise that have been ap-
proved by NASAA or its designee and which make up the educational pro-
gram provided to an investment adviser representative in compliance
with WAC 460-24A-056.
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(4) "Assignment" means any direct or indirect transfer or hypoth-
ecation of an investment advisory contract by the assignor or of a
controlling block of the assignor's outstanding voting securities by a
security holder of the assignor; but if the investment adviser is a
partnership, no assignment of an investment advisory contract will be
deemed to result from the death or withdrawal of a minority of the
members of the investment adviser having only a minority interest in
the business of the investment adviser, or from the admission to the
investment adviser of one or more members who, after such admission,
will be only a minority of the members and will have only a minority
interest in the business. An "assignment" does not include a transac-
tion which does not result in a change of actual control or management
of the investment adviser.

((3y)) (5) "Authorized provider" means a person that NASAA or
its designee has authorized to provide continuing education content.

(6) "Beneficial ownership" is interpreted in a manner consistent
with 17 C.F.R. 240.16a-1 (as amended effective November 21, 2011) for
purposes of determining whether a person has beneficial ownership of a
security under section 16 of the Securities Exchange Act of 1934 (15
U.S.C. 78p) and the rules and regulations thereunder. Any report re-
qgquired by 17 C.F.R. 275.204A-1(b) (as amended effective May 22, 2017)
may contain a statement that the report will not be construed as an
admission that the person making the report has any direct or indirect
beneficial ownership in the security for which the report relates.

(7) "Branch office" means any location identified by any means to
the public or clients as a location at which one or more investment
adviser representatives conduct business for the investment adviser.

(8) "Central Registration Depository" or "CRD" means the elec-
tronic filing system operated by FINRA for the registration of broker-
dealers, broker-dealer representatives, and investment adviser repre-
sentatives.

((#4¥)) (9) "Chief compliance officer" means a supervised person
with the authority and resources to develop and enforce the investment
adviser's policies and procedures. The individual designated to serve
as chief compliance officer must be registered as an investment advis-
er representative and must have the background and skills appropriate
for fulfilling the responsibilities of the position.

((5y)) (10) "Complaint" means any grievance regarding the activ-
ities of the investment adviser or supervised person of the investment
adviser in connection with the provision of investment advice.

(11) "Control" means the power, directly or indirectly, to direct
the management or policies of a person whether through ownership of
securities, by contract, or otherwise. The following persons are pre-
sumed to have control:

(a) Each of the investment adviser's officers, partners, or di-
rectors exercising executive responsibility (or persons having similar
status or functions),; and

(b) A person who:

(1) Directly or indirectly has the right to vote ( (twernty
25 percent or more of a class of the voting securities of a corpora-
tion or limited liability company;

(ii) Has the power to sell or direct the sale of ( (twernty
25 percent or more of a class of the voting securities of a corpora-
tion or limited liability company;

(iii) Has the right to receive, upon dissolution, or that has
contributed, ((twenty—five)) 25 percent or more of the capital of a
partnership or limited liability company; or
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(iv) Is the manager of a limited liability company or the trustee
or managing agent of a trust.

((#6y)) (12) "Credit" means a unit that has been designated by
NASAA or its designee as at least 50 minutes of educational instruc-
tion.

(13) "Custody" means holding, directly or indirectly, client
funds or securities, or having any authority to obtain possession of
them or the ability to appropriate them. An investment adviser has
custody if a related person holds, directly or indirectly, client
funds or securities, or has any authority to obtain possession of
them, in connection with advisory services the investment adviser pro-
vides to clients.

(a) "Custody" includes:

(1) Possession of client funds or securities unless received in-
advertently and returned to the sender promptly, but in any case with-
in three business days of receiving them;

(ii) Any arrangement (including a general power of attorney) un-
der which an investment adviser is authorized or permitted to withdraw
client funds or securities maintained with a custodian upon an invest-
ment adviser's instruction to the custodian;

(iii) Any capacity (such as general partner of a limited partner-
ship, managing member of a limited liability company or a comparable
position for another type of pooled investment vehicle, or trustee of
a trust) that gives an investment adviser or its supervised person le-
gal ownership of or access to client funds or securities; or

(iv) Any arrangement where the investment adviser requires the
payment of advisory fees six months or more in advance and in excess
of ((five—hundreddetitars)) 5500 per client.

(b) Receipt of checks drawn by clients and made payable to unre-
lated third parties will not meet the definition of custody if forwar-
ded to the third party within three business days of receipt and the
adviser maintains a ledger or other listing of all securities or funds
held or obtained inadvertently as set forth in WAC 460-24A-200.

((H)) (14) "De minimis compensation" means compensation paid to
a person for providing a testimonial or endorsement of a total of
$1,000 or less (or the equivalent value in noncash compensation) dur-
ing the preceding 12 months.

(15) "Discretionary authority" means the authority, directly or
indirectly, to:

(a) Determine what securities or other property will be purchased
or sold by or on behalf of a client;

(b) Make decisions as to what securities or other property will
be purchased or sold by or for the benefit of a client even though
some other person may have responsibility for such investment deci-
sions; or

(c) Make decisions as to what investment advisers to retain on
behalf of a client.

((8y)) (16) "Disqualifying action" means an order of the direc-
tor, the securities administrator of any state, the U.S. Securities
and Exchange Commission, or any self-regqgulatory organization entered
after notice and opportunity for hearing if such order bars, denies,
suspends, or revokes the person's registration as a broker-dealer, se-
curities salesperson, investment adviser, or investment adviser repre-
sentative, or bars the person from acting in any capacity within the
securities industry or investment advisory industry.

(17) "Disqualifying event" means:
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(a) Any of the following events that occurred within 10 vyears
prior to the person disseminating an endorsement or testimonial:

(1) A conviction by a court of competent Jjurisdiction within the
United States of any felony or misdemeanor involving conduct described
in section 203 (e) (2) (A) through (D) of the Investment Advisers Act of
1940 (15 U.S.C. 80b-3(e) (2) (A) through (D))

(1i) A conviction by a court of competent jurisdiction within the
United States of engaging in any of the conduct specified in section
203(e) (1), (5), or (6) of the Investment Advisers Act of 1940 (15
U.S.C. 80b-3(e) (1), (5), or (6));

(1ii) The entry of any final order by any entity described in
section 203(e) (9) of the Investment Advisers Act of 1940 (15 U.S.C.
80b-3(e) (9)), or by the U.S. Commodity Futures Trading Commission or a
self-requlatory organization, of the type described in section
203 (e) (9) of the Investment Advisers Act of 1940;

(iv) The entryv of an order, judgment, or decree described in sec-
tion 203 (e) (4) of the Investment Advisers Act of 1940 (15 U.S.C.
80b-3(e) (4), and still in effect, by any court of competent jurisdic-—
tion within the United States;

(v) An order by the U.S. Securities and Exchange Commission or
the securities or other financial services requlator of any state that
requires a person to cease and desist from committing or causing a vi-
olation or future violation of:

(A) Anvy scienter based anti-fraud provision of federal securities
laws, including without limitation section 17 (a) (1) of the Securities
Act of 1933 (15 U.S.C. 77g(a) (1)), section 10(b) of the Securities Ex-
change Act of 1934 (15 U.S.S. 78j(b)) and SEC Rule 10b-5 (17 C.F.R.
240.10b-5) adopted thereunder as amended Augqust 11, 1951, section
15(c) (1) of the Securities Exchange Act of 1934 (15 U.S.C. 78o(c) (1)),
and section 206(1) of the Investment Advisers Act of 1940 (15 U.S.C.
80b-6(1)), or any other rule or requlation thereunder;

(B) Section 5 of the Securities Act of 1933 (15 U.S.C. 77e); or

(C) Any anti-fraud or securities registration provision under
state securities laws.

(b) A "disqualifyving event" does not include an event described
in (a) (i) through (v) of this subsection with respect to a person that
is also subject to (1) an order pursuant to section 9(c) of the In-
vestment Company Act of 1940 (15 U.S.C. 80a-9(c)) with respect to such
event, or (2) an opinion or order of the U.S. Securities and Exchange
Commission with respect to such event that is not a disqualifving ac-
tion; provided that for each applicable action described in this sub-
section (17) (b):

(1) The person is in compliance with the terms of the order or
opinion including, but not limited to, the payment of disgorgement,
prejudgment interest, civil or administrative penalties, or fines; and

(1i) For a period of 10 vears following the date of each order or
opinion, the advertisement containing the testimonial or endorsement
must include a statement that the person providing the testimonial or
endorsement is subject to an order or opinion regarding one oOr more
disciplinary action(s), and include the order or opinion or a link to
the order or opinion on the U.S. Securities and Exchange Commission's
website.

(18) "Endorsement" means any statement by a person other than a
current client, including a client in a private fund advised by the
investment adviser, that:
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(a) Indicates approval, support, or recommendation of the invest-
ment adviser or its supervised persons or describes that person's ex-
perience with the investment adviser or its supervised persons;

(b) Directly or indirectly solicits any current or prospective
client of the investment adviser, including a current or prospective
investor in a private fund advised by the investment adviser; or

(c) Refers any current or prospective client or investor to be a
client of the investment adviser (which includes being an investor in
a private fund advised by the investment adviser).

(19) "Extracted performance" means the performance results of a
subset of investments extracted from a portfolio.

(20) "FINRA" means the Financial Industry Regulatory Authority,
Inc., the self-regulatory organization for broker-dealers and broker-
dealer representatives that is registered as a national securities as-
sociation with the U.S. Securities and Exchange Commission under Sec-
tion 15A of the Securities Exchange Act of 1934, 15 U.S.C. Sec. 780-=3.

((%y)) (21) "Gross performance" means the performance results of
a portfolio (or portions of a portfolio that are included in extracted
performance, if applicable) before the deduction of all fees and ex-
penses that a client or investor has paid or would have paid in con-
nection with the investment adviser's investment advisory services to
the relevant portfolio.

(22) "Home state" means the state in which the investment adviser
representative has its principal officer and place of business.
(23) "Hypothetical performance" means the performance results

that were not actually achieved by any portfolio of the investment ad-
viser.

(a) Hypothetical performance includes, but is not limited to:

(1) Performance derived from model portfolios;

(1i) Performance that 1is Dbacktested by the application of a
strategy to data from prior time periods when the strateqgy was not ac-
tually used during those time periods; and

(1ii) Targeted or projected performance returns with respect to
any portfolio or to the investment advisory services with regard to
securities offered in the advertisement;

(b) Notwithstanding (a) of this subsection, hypothetical perform-
ance does not include:

(1) An interactive tool where a client or investor, or prospec-
tive client or investor, uses the tool to produce simulations and
statistical analyses that present the likelihood of various investment
outcomes if certain investments are made or certain investment strat-
egies or styles are undertaken, thereby serving as an additional re-
source to investors in the evaluation of the potential risks and re-
turns of investment choices; provided that the investment adviser:

(A) Provides a description of the criteria and methodology used,
including the investment analysis tool's limitations and key assump-
tions;

(B) Explains that the results may vary with each use and over
time;

(C) If applicable, describes the universe of investments consid-
ered in the analysis, explains how the tool determines which invest-
ments to select, discloses if the tool favors certain investments and,
if so, explains the reason for the selectivity, and states that other
investments not considered may have characteristics similar or superi-
or to those being analvyzed; and

(D) Discloses that the tool generates outcomes that are hypothet-
ical in nature; or
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(1i) Predecessor performance that is displayed in compliance with
WAC 460-24A-100(4) .

(24) "IAR ethics and professional responsibility content”"” means
approved investment adviser continuing education content that address-
es an investment adviser representative's ethical and regqulatory obli-
gations.

(25) "IAR products and practice content" means approved invest-
ment adviser continuing education content that addresses an investment
adviser representative's continuing skills and knowledge regarding fi-
nancial products, investment features, and practices in the investment
advisory industry.

(26) "Independent certified public accountant" means a certified
public accountant that meets the standards of independence described
in Securities and Exchange Commission Rule 2-01 (b) and (c) of Regula-
tion S-X, 17 C.F.R. 210.2-01 (b) and (c), as amended effective ( (Mareh
8+—2665)) June 9, 2021.

((H4H8))) (27) "Independent party" means a person who:

(a) Is engaged by an investment adviser to act as a gatekeeper
for the payment of fees, expenses, and capital withdrawals from a
pooled investment;

(b) Does not control and is not controlled by and is not under
common control with the investment adviser;

(c) Does not have, and has not had within the past two years, a
material business relationship, including acting as an independent
representative on behalf of a client of the investment adviser, with
the investment adviser;

(d) Must not negotiate or agree to have material business rela-
tions with an investment adviser, or relationships with entities under
common control with an investment adviser, for a period of two years
after serving as the person engaged in an independent party agreement;
and

(e) Is required to act in the best interest of the limited part-
ners, members, or other beneficial owners.

((+3>)) (28) "Independent representative" means a person who:

(a) Acts as an agent for an advisory client, including in the
case of a pooled investment vehicle, for limited partners of a limited
partnership, members of a limited liability company, or other benefi-
cial owners of another type of pooled investment vehicle and by law or
contract is obliged to act in the best interest of the advisory client
or the limited partners or members, or other beneficial owners;

(b) Does not control, is not controlled by, and is not under com-
mon control with the investment adviser;

(c) Does not have, and has not had within the past two years, a
material Dbusiness relationship, including acting as an independent
party, with the investment adviser.

((+2r)) (29) "Ineligible person" means a person who is subiject
to a disqualifying event as defined in subsection (17) of this sec-
tion, and the following persons with respect to the ineligible person:

(a) Any employee, officer, or director of the ineligible person
and any other individuals with similar status or functions within the
scope of association with the ineligible person;

(b) If the ineligible person is a partnership, all general part-

ners; and

(c) If the ineligible person is a limited liability company man-
aged by elected managers, all elected managers.

(30) "Initial public offering" means an offering of securities
registered under the Securities Act of 1933 (15 U.S.C. 77a et seqg.),
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the issuer of which, immediately before the registration, was not sub-
ject to the reporting requirements of section 13 or 15(d) of the Se-
curities Exchange Act of 1934 (15 U.S.C. 78m or 78o0(d)).

(31) "Investment Adviser Registration Depository”" or "IARD" means
the electronic filing system operated by FINRA for the registration of
investment advisers and submission of filings by exempt reporting ad-
visers.

l ( ( l" - . n

++43)) (32) "Limited offering" means an offering that is exempt
from registration under the Securities Act of 1933 pursuant to section
4(a) (2) or 4(a)(5) (15 U.S.C. 77d(a) (2) or 77d(a) (5)) or pursuant to
17 C.F.R. 230.504, as amended effective March 15, 2021, or 17 C.F.R.
230.506, as amended effective January 14, 2021.

(33) "NASAA" means the North American Securities Administrators
Association or a committee designated by its board of directors.
(34) "Net performance" means the performance results of a portfo-

lio (or portions of a portfolio that are included in extracted per-
formance, if applicable) after the deduction of all fees and expenses
that a client or investor has paid or would have paid in connection
with the investment adviser's investment advisory services to the rel-
evant portfolio including, if applicable, advisory fees, advisory fees
paid to the underlying investment vehicles, and payments by the in-
vestment adviser for which the client or investor reimburses the in-
vestment adviser. For purposes of WAC 460-24A-100, net performance:

(a) May reflect the exclusion of custodian fees paid to a bank or
other third-party organization for safekeeping funds and securities;
and

(b) If using a model fee, must reflect one of the following:

(1) The deduction of a model fee when doing so would result in
performance figures that are no higher than if the actual fee had been
deducted; or

(1i) The deduction of a model fee that is equal to the highest
fee charged to the intended audience to whom the advertisement is dis-
seminated.

(35) "Portfolio" means a group of investments managed by the in-
vestment adviser. A portfolio may be an account or a private fund and
includes, but is not limited to, a portfolio for the account of the
investment adviser or its affiliate.

(36) "Predecessor performance" means investment performance ach-
ieved by a group of investments consisting of an account or a private
fund that was not advised at all times during the period shown by the
investment adviser advertising the performance.

(37) "Private fund" means an issuer that would be an investment
company as defined in section 3 of the Investment Company Act of 1940
(15 U.S.C. 80a-3), but for section 3(c) (1) or 3(c) (7) of that act.

(38) "Qualified custodian" means the following independent insti-
tutions or entities:

(a) A bank, including a trust company, as defined in section 202
(a) (2) of the Advisers Act, 15 U.S.C. 80b-2 (a) (2), or a savings asso-
ciation as defined in section 3 (b) (1) of the Federal Deposit Insur-
ance Act, 12 U.S.C. 1813 (b) (1), that has deposits insured by the Fed-
eral Deposit Insurance Corporation under the Federal Deposit Insurance
Act, 12 U.S.C. 1811;

(b) A broker-dealer registered in this state and under section 15
(b) (1) of the Securities Exchange Act of 1934, 15 U.S.C. 780 (b) (1),
holding the client assets in customer accounts;
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(c) A futures commission merchant registered under section 4f (a)
of the Commodity Exchange Act, 7 U.S.C. 6f(a), holding the client as-
sets in customer accounts, but only with respect to clients' funds and
security futures, or other securities incidental to transactions in
contracts for the purchase or sale of a commodity for future delivery
and options thereon;

(d) A foreign financial institution that customarily holds finan-
cial assets for its customers, provided that the foreign financial in-
stitution keeps the advisory clients' assets in customer accounts seg-
regated from its proprietary assets; and

(e) The transfer agent for an open-end company as defined in sec-
tion 5 (a) (1) of the Investment Company Act of 1940, 15 U.S.C. 80a-5
(a) (1), only with respect to shares of the open-end company.

++63)) (39) "Related performance" means the performance results
of one or more related portfolios, either on a portfolio-by-portfolio
basis or as a composite aggregation of all portfolios falling within
stated criteria.

(40) "Related person" means any person, directly or indirectly,
controlling or controlled by the investment adviser, and any person
that is under common control with the investment adviser.

((+H-)) (41) "Related portfolio" means a portfolio with substan-
tially similar investment policies, objectives, and strategies as
those of the services being offered in the advertisement.

(42) "Reportable fund" means:

(a) Any investment company registered under the Investment Compa-
ny Act of 1940 (15 U.S.C. 80a-1 to 80a-64) and advised by the invest-
ment adviser; or

(b) Any investment company registered under the Investment Compa-
ny Act of 1940 (15 U.S.C. 80a-1 to 80a-64) whose investment adviser or
principal underwriter controls, is controlled by, or is under common
control with the investment adviser.

(43) "Reportable security" means a security as defined in RCW
21.20.005(17) or section 202 (a) (18) of the Investment Advisers Act of
1940 (15 U.S.C. 80b-2(a) (18)), except that it does not include:

(a) Direct obligations of the government of the United States;

(b) Bankers' acceptances, bank certificates of deposit, commer-
cial paper, and high-gquality short-term debt instruments, including
repurchase agreements;

(c) Shares issued by money market funds;
(d) Shares issued by open-end funds other than reportable funds;

and

(e) Shares issued by unit investment trusts that are invested ex-
clusively in one or more open-end funds, none of which are reportable
funds.

(44) "Reporting period" means one calendar year starting on Janu-
ary 1lst and ending on December 31st. An investment adviser representa-
tive's initial reporting period in this state will commence on January
1st of the year after the investment adviser representative is regis-—

[ 8 ] RDS-6957.1



tered or required to be registered in this state, except that the ini-
tial reporting period will begin on January 1, 2027, and end on Decem-
ber 31, 2027, for any investment adviser representative who is regis-
tered in this state on January 1, 2027.

(45) "Supervised person" means any partner, officer, director (or
other person occupying a similar status or performing similar func-
tions), or employee of an investment adviser, or other person who pro-
vides investment advice on behalf of the investment adviser and is
subject to the supervision and control of the investment adviser. The
definition includes investment adviser representatives, employees, in-
dependent contractors, or other associated persons and supervised per-
sonnel, or other persons acting on behalf of the investment adviser.

(46) "Testimonial" means any statement by a current client, in-
cluding an investor in a private fund advised by the investment advis-
er:

(a) About the client's experience with the investment adviser or
its supervised persons;

(b) That directly or indirectly solicits any current or prospec-
tive client or investor to be a client of the investment adviser
(which includes being an investor in a private fund advised by the in-
vestment adviser); or

(c) That refers any current or prospective client or investor to
be a client of the investment adviser (which includes being an invest-
or in a private fund advised by the investment adviser).

(47) "Third-party rating" means a rating or ranking of an invest-
ment adviser provided by a person who is not an affiliate of the in-
vestment adviser nor a person that is under common control with the
investment adviser, and such person provides such rating or rankings
in the ordinary course of its business.

AMENDATORY SECTION (Amending WSR 14-13-068, filed 6/12/14, effective
7/13/14)

WAC 460-24A-020 Investment adviser representatives employed by
federal covered advisers. If you are an individual employed by or as-
sociated with a federal covered adviser you are an "investment adviser
representative,”" as defined under RCW 21.20.005, if you have a "place
of business" in this state, as that term is defined under section 203A
of the Investment Advisers Act of 1940 (15 U.S.C. 80b-3a), and:

(1) You are an "investment adviser representative" as that term
is defined in rules or regulations promulgated under the Investment
Advisers Act of 1940 (15 U.S.C. 80b-1 et seg.) by the U.S. Securities
and Exchange Commission; or

(2) You solicit, offer, or negotiate for the sale of or sell in-
vestment advisory services on behalf of a federal covered adviser, but
are not a "supervised person" as that term is defined under section
202 (a) (25) of the Investment Advisers Act of 1940 (15 U.S.C.
80b-2 (a) (25)) .
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AMENDATORY SECTION (Amending WSR 19-03-133, filed 1/18/19, effective
2/18/19)

WAC 460-24A-030 Use of the term "investment counsel" is prohibi-
ted. If you are an investment adviser or investment adviser represen-
tative, you must not use the title "investment counsel" in the conduct
of your business nor represent that you are an "investment counsel"
nor use the term "investment counsel" as descriptive of your business
where such use is prohibited under the provisions of the ((Federad))
Investment Advisers Act of 1940 (15 U.S.C. 80b-1 et seg.), as amended.

AMENDATORY SECTION (Amending WSR 19-03-133, filed 1/18/19, effective
2/18/19)

WAC 460-24A-040 Use of certain terms deemed similar to "finan-
cial planner" or "investment counselor." (1) For the purposes of RCW
21.20.040(4), use of any term, or abbreviation for a term, including
the word "financial planner" or the word "investment counselor" is
considered the same as the use of either of those terms alone.

(2) For the purposes of RCW 21.20.040(4), terms that are deemed
similar to "financial planner" and "investment counselor" include, but
are not limited to, the following:

(a) Financial consultant;

) Investment consultant;

) Money manager;

) Investment manager;

) Wealth manager;

(f) Investment planner;

((#£))) J(g) Chartered financial consultant or 1its abbreviation

noaco

(
(
(

Hh

ChFC;

((#g¥)) (h) Certified financial planner or its abbreviation CFP®;
or

((#r)) (i) Any combination of terms similar to the above if used
in a manner that implies to the general public that the individual or
entity using the terms is in the business of providing investment ad-
visory or financial planning services.

AMENDATORY SECTION (Amending WSR 19-03-133, filed 1/18/19, effective
2/18/19)

WAC 460-24A-047 Electronic filing. (1) Designation. Pursuant to
RCW 21.20.050, the director designates the Investment Adviser Regis-
tration Depository (IARD) and the Central Registration Depository
(CRD) operated by Financial Industry Regulatory Authority (FINRA) to
receive and store filings and collect related fees from investment ad-
visers, federal covered advisers, and investment adviser representa-
tives on behalf of the director.

(2) Use of IARD and CRD. Unless otherwise provided, all invest-
ment adviser, federal covered adviser, and investment adviser repre-
sentative applications, amendments, reports, notices, related filings,
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and fees required to be filed with the director pursuant to the rules
promulgated under this chapter, must be filed electronically with and
transmitted to IARD or CRD. The following additional conditions relate
to such electronic filings:

(a) Electronic signature. When a signature or signatures are re-
quired by the particular instructions of any filing to be made through
IARD or CRD, a duly authorized officer of the applicant or the appli-
cant him or herself, as required, must affix his or her electronic
signature to the filing by typing his or her name in the appropriate
fields and submitting the filing to IARD or CRD. Submission of a fil-
ing in this manner will constitute irrefutable evidence of legal sig-
nature by any individuals whose names are typed on the filing.

(b) When filed. Solely for purposes of a filing made through IARD
or CRD, a document is considered filed with the director when all fees
are received and the filing is accepted by IARD or CRD on behalf of
the state.

(3) Electronic filing. Notwithstanding subsection (2) of this
section, you are not required to file any particular document or pay
processing fees using the IARD or CRD system until such time as IARD
or CRD provides for receipt of such filings and fees and ( (fhirty)) 30
days' notice is provided by the director. Any documents or fees re-
quired to be filed with the director that are not permitted to be
filed with or cannot be accepted electronically by IARD or CRD must be
filed directly with the director ( (—Fhre—director—mayesStablish—aPp¥re
prietaryontine—filing—system)) by email or through the electronic fi-
nancial information filing system (eFin) established by the director
for the purpose of accepting such filings electronically.

(4) Hardship exemptions. Notwithstanding subsection (2) of this
section, electronic filing is not required under the following circum-
stances:

(a) Temporary hardship exemption.

(1) Investment advisers registered or required to be registered
under RCW 21.20.040, who experience unanticipated technical difficul-
ties that prevent submission of an electronic filing to IARD or CRD,
may request a temporary hardship exemption from the requirements to
file electronically.

(ii) To request a temporary hardship exemption, the investment
adviser must:

(A) File Form ADV-H in paper format with the appropriate regula-
tory authority in the state where the investment adviser's principal
place of business is located, no later than one business day after the
filing, that is the subject of the Form ADV-H, was due. If the state
where the investment adviser's principal place of business is located
has not mandated the use of IARD or CRD, the investment adviser should
file the Form ADV-H with the appropriate regulatory authority in the
first state that mandates the use of IARD or CRD by the investment ad-
viser; and

(B) Submit the filing that is the subject of the Form ADV-H in
electronic format to IARD or CRD no later than seven business days af-
ter the filing was due.

(iii) Effective date - Upon filing. The temporary hardship exemp-
tion will be deemed effective by the director upon receipt of the com-
plete Form ADV-H by appropriate regulatory authority noted 1in
(a) (ii1) (A) of this subsection. Multiple temporary hardship exemption
requests within the same calendar year may be disallowed by the direc-
tor.

(b) Continuing hardship exemption.
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(1) Criteria for exemption. A continuing hardship exemption will
be granted only if the investment adviser is able to demonstrate that
the electronic filing requirements of this section are prohibitively
burdensome.

(ii) To apply for a continuing hardship exemption, the investment
adviser must:

(A) File Form ADV-H in paper format with the director at least
( (Ewerty)) 20 business days before a filing is due; and

(B) If a filing is due to more than one state, the Form ADV-H
must be filed with the appropriate regulatory authority in the state
where the investment adviser's principal place of business is located.
If the state where the investment adviser's principal place of busi-
ness 1is located has not mandated the use of IARD or CRD, the invest-
ment adviser should file the Form ADV-H with the appropriate regulato-
ry authority in the first state that mandates the use of IARD or CRD
by the investment adviser. Any applications received by the director
will be granted or denied within ((¥er)) 10 business days after the
filing of Form ADV-H.

(iii) Effective date - Upon approval. The exemption is effective
upon approval by the director. The time period of the exemption may be
no longer than one year after the date on which the Form ADV-H is
filed. If the director approves the application, the investment advis-
er must, no later than five business days after the exemption approval
date, submit filings in paper format (along with the appropriate pro-
cessing fees) for the period of time for which the exemption is gran-
ted.

(c) Recognition of exemption. The decision to grant or deny a re-
quest for a hardship exemption will be made by the appropriate regula-
tory authority in the state where the investment adviser's principal
place of business is located. If the state where the investment advis-
er's principal place of business is located has not mandated the use
of IARD or CRD, the decision to grant or deny a request for a hardship
exemption will be made by appropriate regulatory authority in the
first state that mandates the use of IARD or CRD by the investment ad-
viser. The decision will be followed by the director if the investment
adviser is registered in this state.

AMENDATORY SECTION (Amending WSR 19-03-133, filed 1/18/19, effective
2/18/19)

WAC 460-24A-050 Registration and examination requirements. (1)
Examination requirements. If you are applying to be registered as an
investment adviser or investment adviser representative under RCW
21.20.040, you must provide the director with proof that you have ob-
tained a passing score within the two-year period immediately preced-
ing the date of your application on the following examinations:

(a) The Uniform Investment Adviser Law Examination (Series 65 ex-
amination) ;

(b) If you apply prior to October 1, 2018, the General Securities
Representative Examination (Series 7 examination) and the Uniform Com-
bined State Law Examination (Series 66 examination); or

(c) If you apply on or after October 1, 2018, the Securities In-
dustry Essentials Examination (SIE examination), the General Securi-
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ties Representative Examination (Series 7 examination), and the Uni-
form Combined State Law Examination (Series 66 examination).

(2) Exceptions from examination requirements.

(a) If you were registered as an investment adviser or investment
adviser representative in any Jjurisdiction in the United States on
January 1, 2000, and there has been no period longer than two years
since that date in which you were not registered as an investment ad-
viser or investment adviser representative, the director will not re-
quire you to satisfy the examination requirements for initial or con-
tinued registration, provided that the director may require additional
examinations if you are found to have violated the Securities Act of
Washington, chapter 21.20 RCW, or ((theUYriformSeceurities—Aet)) state
or federal securities laws.

(b) If you were registered as an investment adviser or investment
adviser representative in any state requiring the licensing, registra-
tion, or qualification of investment advisers or investment adviser
representatives within the two-year period immediately preceding the
date of filing of an application, the director will not require you to
comply with the examination requirement set forth in subsection (1) of
this section provided that you previously met the examination require-
ment in subsection (1) of this section.

(c) If you passed the Uniform Investment Adviser State Law Exami-
nation (Series 65 examination) within two years prior to the date you
filed your application with the director, the director will not re-
quire you to take and pass the Uniform Investment Adviser State Law
Examination (Series 65 examination) again.

(d) If you are an applicant who is an agent for a broker-dealer/
investment adviser and your home Jjurisdiction does not require you to
make a separate filing on CRD as an investment adviser representative,
and you previously met the examination requirement in subsection (1)
of this section, the director will not require you to take and pass
the Uniform Investment Adviser State Law Examination (Series 65 exami-
nation) or the Uniform Combined State Law Examination (Series 66 ex-
amination) again.

(e) If you passed the General Securities Representative Examina-
tion (Series 7 examination) prior to October 1, 2018, the director
will not require you to take and pass the Securities Industry Essen-
tials Examination (SIE examination) if:

(1) You are currently registered as an investment adviser or in-
vestment adviser representative in at least one state that requires
the registration of investment advisers or investment adviser repre-
sentatives; or

(ii) You were registered in a state that requires the registra-
tion of investment advisers or investment adviser representatives
within the two-year period immediately preceding the date you filed
your application for registration as an investment adviser or invest-
ment adviser representative with the director.

(f) If you passed the Securities Industry Essentials Examination
(SIE examination) within the four-year period immediately preceding
the date you filed your application with the director for registration
as an investment adviser or investment adviser representative, the di-
rector will not require vyou to take and pass the SIE examination
again.

(g) If you were previously registered as an investment adviser
representative in any state but have not been registered as an invest-
ment adviser representative in any state for more than two years but
fewer than five years, and you have elected to participate in the FIN-

[ 13 ] RDS-6957.1



RA Maintaining Qualifications Program pursuant to FINRA Rule 1240 (c),
and vyour appropriate FINRA gqualifving examinations remain wvalid pur-
suant to effective participation in the FINRA Maintaining Qualifica-
tions Program, the director will not require vyou to retake the appro-
priate FINRA qgualifyving examinations to comply with the examination
requirements of subsection (1) of this section; provided, however,
that successful participation in the FINRA Maintaining Qualifications
Program does not extend to the Uniform Investment Adviser Law Examina-
tion (Series 65) or the Uniform Combined State Law Examination (Series
66) for purposes of investment adviser representative registration.

(3) Examination waivers. You are not required to take the exami-
nations set forth in subsection (1) of this section if you currently
hold one of the following professional designations and are in good
standing with the certifying organization:

(a) Certified Financial Planner (CFP®) ( (i+ssuwed)) awarded by the
Certified Financial Planner Board of Standards, Inc.;

(b) Chartered Financial Consultant (ChFC) awarded by The American

College ( (—RBryaMawr—Penansytvania)) of Financial Services;

(c) Personal Financial Specialist (PFS) ((administered)) awarded
by the American Institute of Certified Public Accountants;

(d) Chartered Financial Analyst (CFA) ((granted)) awarded by the

CFA Institute;

(e) ((CharteredTInvestmentCounsetleor {CIC)—granted by —+the Invest—
ment—Adviser—Asseeiatien)) Certified Investment Management Analyst
(CIMA) awarded by the Investment and Wealth Institute; or

(f) Such other professional designation as the director may by
order recognize.

(4) If you are applying for registration as an investment adviser
and you are any entity other than a sole proprietor, an officer, gen-
eral partner, managing member, or other equivalent person of authority
in the entity may take the examination on behalf of the entity. The
person taking the exam on behalf of the entity must be a person who is
or will be registered as an investment adviser representative of the
investment adviser. If the person that took the examination ceases to
be a person of authority in the entity, then you must notify the di-
rector of a substitute person of authority who has registered with the
director as an investment adviser representative.

(5) Examination validity extension program. Notwithstanding sub-
section (1) of this section, if vyou terminate your registration as an
investment adviser representative, vou may maintain the wvalidity of
vour Uniform Investment Adviser Law Examination (Series 65) or the in-
vestment adviser representative portion of the Uniform Combined State
Law FExamination (Series 66) without being emploved by or associated
with an investment adviser or federal covered adviser for a maximum of
five vears following the termination of the effectiveness of the in-
vestment adviser representative registration if vou meet all of the
following regquirements:

(a) You previously took and passed the examination for which vyou
seek to maintain validity under this subsection;

(b) You were registered as an investment adviser representative
for at least one vear immediately preceding the termination of vour
investment adviser representative registration;

(c) You were not subject to a statutory disgqualification as de-
fined in section 3(a) (39) of the Securities Exchange Act of 1934 (15
U.S.C. 78c(a) (39)) while registered as an investment adviser represen-—
tative or at any period after termination of the registration;
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(d) You elect to participate in the exam validity extension pro-
gram under this subsection (5) within two vears from the effective
date of the termination of the investment adviser representative reg-
istration;

(e) You do not have a deficiency under the investment adviser
representative continuing education program under WAC 460-24A-056 at
the time vour investment adviser representative registration becomes
ineffective;

(f) You complete annually on or before December 31st of each cal-
endar vear in which vou participate in the exam validity extension
program:

(1) Six credits of TIAR ethics and professional responsibility
content offered by an authorized provider, including at least three
hours covering the topic of ethics; and

(1i) Six credits of IAR products and practice content offered by
an authorized provider.

(g) If you elect to participate in the exam validity extension
program, vou are required to complete credits required by (f) of this
subsection for each calendar vear that elapses after vyour investment
adviser representative registration became ineffective regardless of
when vou elect to participate in the exam validity extension program;
and

(h) Tf vou comply with the FINRA Maintaining Qualification Pro-
gram under FINRA Rule 1240(c), vyou will be considered in compliance
with (f) (ii) of this subsection.

(6) Registration requirements.

(a) To apply for initial registration as an investment adviser,
you must file the following in the manner specified:

(1) You must file the following through IARD or CRD:

(A) A completed Form ADV;

(B) Proof of complying with the examination or waiver require-
ments specified in subsections (1) through (4) of this section;

(C) The application fee specified in RCW 21.20.340;

(D) A completed Form BR; and

(E) Such other documents as the director may require that are ac-
cepted for filing through IARD or CRD.

(ii) You must file the following directly with the director by
email or through ((a—preprietary)) Lhe electronic financial informa-
tion filing system (eFin) established by the director for the purpose
of accepting such filings:

(A) Such financial statements as are set forth in WAC
460-24A-060, including a copy of the balance sheet for the last fiscal
year, and if such balance sheet is a date more than ((afmety)) 90 days
from the date of filing the application, an unaudited balance sheet
prepared as set forth in WAC 460-24A-060, if necessary. The financial
statements must be prepared in accordance with generally accepted ac-
counting principles in the United States;

(B) A copy of the surety bond required by WAC 460-24A-170, if ap-
plicable; ((aad))

(C) If you advise one or more pooled investment wvehicles, then
you must also submit to the director as part of your application, cop-
ies of the following documents:

(I) Account agreement with each qualified custodian for each
pooled investment vehicle pursuant to WAC 460-24A-105;

(IT) Engagement letter with an independent certified public ac-
countant or agreement with an independent party for each pooled in-
vestment vehicle pursuant to WAC 460-24A-107;
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(ITI) Private placement memorandum or other offering circular
used to solicit investors to purchase interests in each pooled invest-
ment vehicle;

(IV) Subscription agreement for each pooled investment vehicle;

(V) Limited partnership agreement or other operating agreement
for each pooled investment vehicle; ((amd))

(D) If you provide supervisory or management services to securi-
ties portfolios, then you must submit a list of the custodians that
hold the client funds or securities that you supervise or manage. You
may satisfy this requirement by disclosing these custodians in Sched-
ule D to Form ADV Part 1A, regardless of the percentage of your regu-
latory assets under management held with the custodian;

(E) A copy of a current business continuity and succession plan
that meets the requirements of WAC 460-24A-126;

(F) Prior to the date of registration, proof that you maintain an
errors and omissions insurance policy in accordance with WAC
460-24A-051. You may demonstrate proof of insurance by submitting a
policy declaration page or a certificate of liability coverage speci-
fying errors and omissions coverage; and

(G) Such other documents as the director may require in order to
complete the application.

(b) To apply for initial registration as an investment adviser
representative, you must file a completed Form U4 with CRD along with
the following:

(1) Proof of complying with the examination or waiver require-
ments specified in subsections (1) through (4) above;

(ii) The application fee specified in RCW 21.20.340; and

(iii) Such other documents as the director may require.

NEW SECTION

WAC 460-24A-051 Errors and omissions coverage. If you are an
investment adviser registered or required to be registered under RCW
21.20.040, you must maintain an errors and omissions insurance policy
that meets the requirements of this section:

(1) Your errors and omissions insurance policy must be in the
amount of at least $1,000,000 per claim from an insurer authorized to
transact insurance in this state or from any other insurer approved by
the director in accordance with the requirements in this section;

(2) Your errors and omissions insurance policy may not contain
exclusions for investment management and advisory services performed
in this state by you or your investment adviser representatives unless
you and your investment adviser representatives refrain from perform-
ing the excluded investment management and advisory services in this
state and disclose these limitations in your Form ADV Part 2A;

(3) You may fulfill the requirements of this section by maintain-
ing a policy provided through membership in a professional association
so long as the requirements are otherwise met, or at the discretion of
the administrator;

(4) You may fulfill the requirements of subsection (1) of this
section by maintaining the policies of one or more insurance carriers
which policies together meet such requirements;

(5) For purposes of this section, policies written by admitted or
authorized insurers, registered surplus lines insurers, and registered

[ 16 ] RDS-6957.1



risk retention and purchasing groups will satisfy the errors and omis-
sions insurance policy requirement of this section; and
(6) You must comply with this section by January 1, 2027.

NEW SECTION

WAC 460-24A-056 Investment adviser representative continuing ed-
ucation. (1) Investment adviser representative continuing education.
If you are an investment adviser representative registered or required
to be registered under RCW 21.20.040, you must complete the following
continuing education requirements each reporting period as defined in
WAC 460-24A-005:

(a) Ethics and professional responsibility requirement. You must
complete six credits of IAR ethics and professional responsibility
content offered by an authorized provider, with at least three hours
covering the topic of ethics; and

(b) Products and practice requirement. You must complete six
credits of IAR products and practice content offered by an authorized
provider.

(2) Salesperson of FINRA-member broker-dealer compliance. If you
are registered as a salesperson of a FINRA-member broker-dealer in ad-
dition to being registered as an investment adviser representative un-
der RCW 21.20.040, and vyou comply with FINRA's continuing education
requirements, you are considered to be in compliance with the products
and practice requirement under subsection (1) (b) of this section for
each applicable reporting period so long as FINRA continuing education
content meets all of the following baseline criteria as determined by
NASAA:

(a) The continuing education content focuses on compliance, regu-
latory, ethical, and sales practices standards;

(b) The continuing education content is derived from state and
federal investment advisory statutes, rules, and regulations; securi-
ties industry rules and regulations; and accepted standards and prac-
tices in the financial services industry; and

(c) The continuing education content requires that its partici-
pants demonstrate proficiency in the subject matter of the educational
materials.

(3) Credentialing organization continuing education compliance.
If you are an investment adviser representative registered or required
to be registered under RCW 21.20.040, and you were awarded and cur-
rently hold a credential that qualifies for an examination waiver un-
der WAC 460-24A-050(3), the credits of continuing education that you
complete will comply with subsection (1) (a) and (b) of this section
provided that all of the following are true:

(a) You complete the credits of continuing education as a condi-
tion of maintaining the credential for the relevant reporting period;

(b) The credits of continuing education you completed during the
relevant reporting period are mandatory to maintain the credential;
and

(c) The continuing education content provided by the credential-
ing organization during the relevant reporting period is approved in-
vestment adviser representative continuing education content as de-
fined in WAC 460-24A-005.
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(4) Investment adviser representative continuing education re-
porting. If you are an investment adviser representative registered or
required to be registered under RCW 21.20.040, you are responsible for
ensuring that authorized providers report your completion of the ap-
plicable investment adviser representative continuing education re-
quirements.

(5) No carry-forward. If you are an investment adviser represen-
tative registered or required to be registered under RCW 21.20.040 and
you complete credits of continuing education in excess of the amount
required for the reporting period, you may not carry forward excess
credits to a subsequent reporting period.

(6) Failure to complete or report. If you are an investment ad-
viser representative registered or required to be registered under RCW
21.20.040 and you fail to comply with the continuing education re-
quirement in subsection (1) of this section by the end of a reporting
period, the director will renew your registration as "CE inactive" at
the close of the calendar year in this state until you complete and
report all required investment adviser representative continuing edu-
cation credits for all reporting periods as required by this section.
If you are CE inactive at the close of the next calendar year, you are
not eligible for investment adviser representative registration or re-
newal under RCW 21.20.040(3).

(7) Home state. If you are an investment adviser representative
registered or required to be registered under RCW 21.20.040 and you
are registered as an investment adviser representative in your home
state, you are considered to be in compliance with this section provi-
ded that both of the following are true:

(a) Your home state has continuing education requirements that
are the same as the requirements in subsection (1) of this section;
and

(b) You are in compliance with your home state's investment ad-
viser continuing education requirements.

(8) Unregistered periods. If you were previously registered as an
investment adviser representative under RCW 21.20.040(3) and became
unregistered, you must complete investment adviser continuing educa-
tion for all reporting periods that occurred between the time that you
became unregistered and when you became registered again under RCW
21.20.040(3), unless you take and pass the examination(s) required by
WAC 4060-24A-050(1) or recelve an examination waiver under WAC
460-24A-050(3) in connection with your subsequent application for reg-
istration.

AMENDATORY SECTION (Amending WSR 19-03-133, filed 1/18/19, effective
2/18/19)

WAC 460-24A-057 Renewal of investment adviser and investment ad-
viser representative registration—Delinquency fees. (1) Application
for renewal. You may renew your registration as an investment adviser
or investment adviser representative by filing the following with IARD
or CRD no later than the renewal application deadline set by FINRA:

(a) Any renewal application required by IARD;

(b) The renewal fee required by RCW 21.20.340; and

(c) An electronically submitted Form U4, unless:
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(1) The Form U4 has been previously submitted to IARD electroni-
cally; or

(ii) The investment adviser, filing on behalf of the investment
adviser representative, has been granted a hardship exemption under
WAC 460-24A-047(4) .

(2) Delinquency fees. For any renewal application received by
IARD or CRD after the expiration date set forth in WAC 460-24A-055,
but on or before March 1st of the following year, the registrant must
pay a delinquency fee in addition to the renewal fee. The delinqgquency
fee for investment advisers 1s ( (epe—hundred—detiars)) $100. The de-
linquency fee for investment adviser representatives is ((f+fey—det
+ars)) $100.

The director will not accept renewal applications after March
lst. After March 1lst, an investment adviser or investment adviser rep-
resentative must reapply for initial registration by complying with
WAC 460-24A-050.

AMENDATORY SECTION (Amending WSR 19-03-133, filed 1/18/19, effective
2/18/19)

WAC 460-24A-060 Financial reporting requirements for investment
advisers. (1) If you are an investment adviser registered or required
to be registered under RCW 21.20.040 who has custody of client funds
or securities, vyou must file with the director an audited balance
sheet as of the end of your fiscal year. You must file the audited
balance sheet in electronic format by email or through ((a—prepriet
&¥y)) Lthe electronic financial information filing system ((fe—ke))
(eFin) established by the director for the purposes of accepting such
filings. Each balance sheet filed pursuant to this subsection must be:

(a) Prepared in conformity with generally accepted accounting
principles (GAAP) in the United States and audited in accordance with
generally accepted auditing standards (GAAS) in the United States by
an independent certified public accountant; and

(b) Accompanied by an audit opinion of the accountant on the au-
dit of the balance sheet.

(2) If you are an investment adviser registered or required to be
registered under RCW 21.20.040 that has custody as defined in WAC
460-24A-005 ((+4&))) (13) (a) (iii) and you have notified the director on
Form ADV that you will comply with the requirements in WAC 460-24A-107
(1) (b), you must file with the director a copy of the audited finan-
cial statements of each pooled investment vehicle for which you are a
general partner (or managing member, trustee, or other comparable po-
sition).

(3) If you are an investment adviser registered or required to be
registered under RCW 21.20.040 and are not subject to the financial
statement reporting requirements in subsection (1) or (2) of this sec-
tion, you must file with the director a balance sheet, which need not
be audited, but which must be prepared in accordance with generally
accepted accounting principles in the United States and represented by
you or the person who prepared the statement as true and accurate, as
of the end of your fiscal year.

(4) The financial statements required by this section must be
filed with the director within ((eme—hundred—twenty)) 120 days follow-
ing the end of your fiscal year, except for the audited financial

[ 19 ] RDS-6957.1



statements of pooled investment vehicles vyou obtain and distribute
pursuant to WAC 460-24A-107 (1), which must be filed with the director
within ((ere—hundred—twenty)) 120 days following the end of each
pooled investment vehicle's fiscal year.

(5) If you are an investment adviser that has its principal place
of business in a state other than this state, you must file only such
reports with the director as required by the state in which you main-
tain your principal place of business, provided that you are regis-
tered in such state and are in compliance with such state's financial
reporting requirements.

AMENDATORY SECTION (Amending WSR 19-03-133, filed 1/18/19, effective
2/18/19)

WAC 460-24A-071 Registration exemption for investment advisers
to certain private funds. (1) Exemption for investment adviser to
certain private funds ((adwisers)). Except as provided in subsection
(2) of this section, you are exempt from the registration requirements
for investment advisers in RCW 21.20.040 if ((yeu—are—a—private—fund
aeviser—as—defined—dn—WAC—460—24A—0085——and)) you satisfy each of the
following conditions:

(a) You provide advice solely to one or more funds that:

(1) Qualifies for the exclusion from the definition of "invest-
ment company" provided in section 3(c) (7) of the Investment Company
Act of 1940 (15 U.S.C. 80a-3(c) (7))

(1i) Is not registered under section 8 of the Investment Company
Act of 1940 (15 U.S.C. 80a-8); and

(1ii) Has not elected to be treated as a business development
company pursuant to section 53 of Investment Company Act of 1940 (15
U.S.C. 80a-53); and

(b) Neither you nor any of your advisory affiliates are subject
to a disqualification as described in Securities and Exchange Commis-
sion Rule 506(d), 17 C.F.R. Sec. 230.506(d), as amended effective
( (September—23+—264+3)) January 14, 2021; and

((r)) (c) You file with the director each report and amendment
thereto that an exempt reporting adviser is required to file with the
U.S. Securities and Exchange Commission pursuant to Securities and Ex-
change Commission Rule 204-4, 17 C.F.R. 275.204-4, as amended effec-
tive September 19, 2011.

(2) Federal covered investment advisers. If you are ((a—private
fund)) an investment adviser that is registered with the U.S. Securi-
ties and Exchange Commission, you are not eligible for the exemption
provided in subsection (1) of this section and you must comply with
the state notice filing requirements applicable to federal covered in-
vestment advisers in WAC 460-24A-070.

(3) Investment adviser representatives. You are exempt from the
registration requirements for investment adviser representatives set
forth in RCW 21.20.040 if vyou are employed by or associated with an
investment adviser that is exempt from registration in this state pur-
suant to subsection (1) of this section and you do not otherwise act
as an investment adviser representative.

(4) Electronic filing. You must make the report filings described
in subsection (1) ((#)F)) (c) of this section electronically through
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IARD. A report will be deemed filed when the report is filed and ac-
cepted by the IARD on the state's behalf.

(5) Transition. If you become ineligible for the exemption provi-
ded in subsection (1) of this section, you must comply with all appli-
cable laws and rules requiring registration or notice filing within
((adrety)) 90 days from the date your eligibility for this exemption
ceases.

(6) Waiver authority with respect to statutory disqualification.
Subsection (1) ((#=)r)) (b) of this section will not apply upon a show-
ing of good cause and without prejudice to any other action of the se-
curities division, if the director determines that it is not necessary
under the circumstances that an exemption be denied.

AMENDATORY SECTION (Amending WSR 19-03-133, filed 1/18/19, effective
2/18/19)

WAC 460-24A-072 Registration exemption for investment advisers
to venture capital funds. (1) Exemption for venture capital fund ad-
visers. You are exempt from the registration requirements for invest-
ment advisers in RCW 21.20.040 if you are exempt from registration un-
der Section 203(1l) of the Investment Advisers Act of 1940, 15 U.S.C.
80b-3(1l), and Securities and Exchange Commission Rule 203 (1)-1, 17
C.F.R. 275.203 (1)-1, as adopted effective ((FeFy—2F+—=20+%F)) March 12,
2018, provided you satisfy each of the following conditions:

(a) Neither you nor any of your advisory affiliates are subject
to a disqualification as described in Securities and Exchange Commis-
sion Rule 506(d), 17 C.F.R. Sec. 230.506(d), as amended effective
( (September—23+—264+3)) January 14, 2021; ((ard))

(b) You file with the director each report and amendment thereto
that an exempt reporting adviser is required to file with the U.S. Se-
curities and Exchange Commission pursuant to Securities and Exchange
Commission Rule 204-4, 17 C.F.R. 275.204-4, as adopted effective Sep-
tember 19, 2011.

(2) Federal covered investment advisers. If you are a venture
capital fund adviser that is registered with the U.S. Securities and
Exchange Commission, you are not eligible for the exemption provided
in subsection (1) of this section and you must comply with the state
notice filing requirements applicable to federal covered investment
advisers in WAC 460-24A-070.

(3) Investment adviser representatives. You are exempt from the
registration requirements for investment adviser representatives set
forth in RCW 21.20.040 if vyou are employed by or associated with an
investment adviser that is exempt from registration in this state pur-
suant to subsection (1) of this section and you do not otherwise act
as an investment adviser representative.

(4) Electronic filing. You must make the report filings described
in subsection (1) (b) of this section electronically through IARD. A
report will be deemed filed when the report is filed and accepted by
the IARD on the state's behalf.

(5) Transition. If you become ineligible for the exemption provi-
ded in subsection (1) of this section, you must comply with all appli-
cable laws and rules requiring registration or notice filing within
((adrety)) 90 days from the date your eligibility for this exemption
ceases.
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of this section will not apply upon a showing of

(1) (a)

Waiver authority with respect to statutory disqualification.

(6)

Subsection

good cause and without prejudice to any other action of the securities

division,

if the director determines that it is not necessary under

the circumstances that an exemption be denied.

, effective

filed 1/18/19

-03-133,

Amending WSR 19

(

AMENDATORY SECTION

2/18/19)

Advertisements and written client communications

WAC 460-24A-100
by investment advisers.
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An advertisement or written

General prohibitions.

client communication may not

))

or omit to

state a material fact necessary in order to make the statement made,

Include anyv untrue statement of a material fact,

(a)

not mis-

in the light of the circumstances under which it was made,

leadin

Include a material statement of fact that the adviser does

not have a reasonable basis for believing it will be able to substan-

tiate upon demand by the director

(b)

.
A

Include information that would reasonably be likely to cause
an untrue or misleading implication or inference to be drawn concern-

ing a material fact relating to the investment adviser

(c)

.
A

Discuss any potential benefits to clients or investors con-

)

d
nected with or resulting from the investment adviser

(

or

services

S
methods of operation without providing fair and balanced treatment of

any material risks or material limitations associated with the poten-

tial benefits

.
A
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(e) Include a reference to specific investment advice provided by
the investment adviser where such investment advice is not presented
in a manner that is fair and balanced;

(f) Include or exclude performance results, or present perform-
ance time periods, in a manner that is not fair and balanced; or

(g) Otherwise be materially misleading.

(2) Testimonials and endorsements. An advertisement may not in-
clude any testimonial or endorsement, and an investment adviser may
not provide compensation, directly or indirectly, for a testimonial or
endorsement, unless the investment adviser complies with the condi-
tions in (a) through (c) of this subsection, subject to the exemptions
in (d) of this subsection.

(a) Required disclosures. At the time the testimonial or endorse-
ment is disseminated, the investment adviser must disclose, or reason-
ably believe that the person giving the testimonial or endorsement has
disclosed, the following:

(1) Clearly and prominently:

(A) That the testimonial was given by a current client or invest-
or, and the endorsement was given by a person other than a current
client or investor, as applicable;

(B) That cash or noncash compensation was provided for the testi-
monial or endorsement, if applicable; and

(C) A brief statement of any material conflicts of interest on
the part of the person giving the testimonial or endorsement resulting
from the investment adviser's relationship with such person;

(1i) The material terms of any compensation arrandgement, includ-
ing a description of the compensation provided or to be provided, di-
rectly or indirectly, to the person for the testimonial or endorse-
ment; and

(1ii) A description of any material conflicts of interest on the
part of the person giving the testimonial or endorsement resulting
from the investment adviser's relationship with such person and/or any
compensation arrangement.

(b) Adviser oversight and compliance. The investment adviser must
have:

(1) A reasonable basis for believing that the testimonial or en-
dorsement complies with the requirements of this section; and

(1i) A written agreement with any person giving a testimonial or
endorsement that describes the scope of the agreed-upon activities and
the terms of compensation for those activities.

(c) Disqualification. An investment adviser may not compensate a
person, directly or indirectly, for a testimonial or endorsement if
the adviser knows, or in the exercise of reasonable care should know,
that the person giving the testimonial or endorsement is an ineligible
person at the time the testimonial or endorsement is disseminated.

(d) Exemptions.

(1) A testimonial or endorsement disseminated for no compensation
or de minimis compensation is not required to comply with (b) (ii) and
(c) of this subsection;

(1i) A testimonial or endorsement by the investment adviser's
partners, officers, directors, or employees, or a person who controls,
is controlled by, or is under common control with the investment ad-
viser, or 1is a partner, officer, director, or supervised person of
such person is not required to comply with (a) and (b) (ii) of this
subsection, provided that the affiliation between the investment ad-
viser and such person is readily apparent to or is disclosed to the
client or investor at the time the testimonial or endorsement is dis-
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seminated and the investment adviser documents such person's status at
the time the testimonial or endorsement is disseminated;

(1ii) A testimonial or endorsement by a broker or dealer regis-
tered with the U.S. Securities and Exchange Commission under section
15(b) of the Securities Exchange Act of 1934 (15 U.S.C. 780 (b)) is not
required to comply with:

(A) Subsection (2)(a) of this section if the testimonial or en-
dorsement is a recommendation subject to Regqulation Best Interest, 17
C.F.R. 240.151-1, effective September 10, 2019;

(B) Subsection (2) (a) (ii) and (iii) of this section if the testi-
monial or endorsement is provided to a person that is not a retail
customer (as that term is defined in Regulation Best Interest, 17
C.F.R. 240.151-1, effective September 10, 2019; or

(C) Subsection (2) (c) of this section if the broker-dealer is not
subject to statutory disqualification, as defined under section
3(a) (39) of the Securities Exchange Act of 1934 (15 U.S.C.
78c(a) (39)) .

(iv) A testimonial or endorsement by a person that is covered by
Securities and Exchange Commission Rule 506(d) of Regulation D under
the Securities Act of 1933 (17 C.F.R. 230.506(d) effective March 15,
2021) with respect to a Rule 506 securities offering, and whose in-
volvement would not disqualify the offering under Rule 506, is not re-
gquired to comply with (c) of this subsection.

(3) Third party ratings. An advertisement may not include any
third-party rating, unless the investment adviser:

(a) Has a reasonable basis for believing that any guestionnaire
or survey used in the preparation of the third-party rating is struc-
tured to make it equally easy for a participant to provide favorable
and unfavorable responses, and is not designed or prepared to produce
any predetermined result; and

(b) Clearly and prominently discloses, or the investment adviser
reasonably believes that the third-party rating clearly and prominent-
ly discloses:

(1) The date on which the rating was given and the period of time
upon which the rating was based;

(1i) The identity of the third party that created and tabulated
the rating; and

(1ii) If applicable, that compensation has been provided directly
or indirectly by the adviser in connection with obtaining or using the
third-party rating.

(4) Performance. An investment adviser may not include in any ad-
vertisement:

(a) Any presentation of gross performance, unless the advertise-
ment also presents net performance:

(1) With at least equal prominence to, and in a format designed
to facilitate comparison with, the gross performance; and

(1i) Calculated over the same time period, and using the same
type of return and methodology, as the gross performance.

(b) Any performance results, of any portfolio or any composite
aggregation of related portfolios, in each case other than any private
fund, unless the advertisement includes performance results of the
same portfolio or composite aggregation for one-, five-, and 10-vear
periods, each presented with equal prominence and ending on a date
that is no less recent than the most recent calendar year-end; except
that if the relevant portfolio did not exist for a particular prescri-
bed period, then the 1life of the portfolio must be substituted for
that period.
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(c) Any statement, express or implied, that the calculation or
presentation of performance results in the advertisement has been ap-
proved or reviewed by the director.

(d) Any related performance, unless it includes all related port-
folios; provided that related performance may exclude any related
portfolios if:

(1) The advertised performance results are not materially higher
than if all related portfolios had been included; and

(1i) The exclusion of any related portfolio does not alter the
presentation of any applicable time periods prescribed by (b) of this
subsection.

(e) Any extracted performance, unless the advertisement provides,
or offers to provide promptly, the performance results of the total
portfolio from which the performance was extracted.

(f) Any hypothetical performance unless the investment adviser:

(1) Adopts and implements policies and procedures reasonably de-
signed to ensure that the hypothetical performance is relevant to the
likely financial situation and investment objectives of the intended
audience of the advertisement;

(1i) Provides sufficient information to enable the intended audi-
ence to understand the criteria used and assumptions made in calculat-
ing such hypothetical performance; and

(1ii) Provides (or, if the intended audience is an investor in a
private fund, provides, or offers to provide promptly) sufficient in-
formation to enable the intended audience to understand the risks and
limitations of using such hypothetical performance in making invest-
ment decisions; provided that the investment adviser need not comply
with the other condition on performance in (b), (d), and (e) of this
subsection.

(g) Any predecessor performance unless:

(1) The person or persons who were primarily responsible for ach-
ieving the prior performance results manage accounts at the advertis-
ing adviser;

(1i) The accounts managed at the predecessor investment adviser
are sufficiently similar to the accounts managed at the advertising
investment adviser that the performance results would provide relevant
information to clients or investors;

(1ii) All accounts that were managed in a substantially similar
manner are advertised unless the exclusion of any such account would
not result in materially higher performance and the exclusion of any
account does not alter the presentation of any applicable time periods
prescribed in (b) of this subsection; and

(iv) The advertisement clearly and prominently includes all rele-
vant disclosures, including that the performance results were from ac-
counts managed at another entity.

(5) An advertisement or written client communication may not in-
clude information inconsistent with the information disclosed by an
investment adviser on Form ADV or by an investment adviser representa-
tive on Form U4;

( (+H—Yses—the—aereo
defineds

H+H—Yses)) (6) An advertisement or written client communication
may not use senior-specific certifications or professional designa-
tions in a manner inconsistent with chapter 460-25A WAC; or

((+F2r—Faids—*e)) (7) An advertisement or written client communi-
cation must provide a citation or attribution for any data or other
information presented from outside sources ((+—e*

WTN " NWTAD W = "D T
J.n, LZ7°X1 12 = 1IN

oz o
Ty IS

[ 26 ] RDS-6957.1



ma oo

-
- @

at
3
o]
ar
h

0]

13
=3

P
H
B

+
T

r

T

D @
. q
)

™2
paas

0]

AMENDATORY SECTION (Amending WSR 19-03-133, filed 1/18/19, effective
2/18/19)

WAC 460-24A-106 Additional custody requirements for an invest-
ment adviser that directly deducts fees from client accounts. (1) If
you are an investment adviser registered or required to be registered
under RCW 21.20.040 who has custody as defined in WAC
460-24A-005((46))) because you have the authority to directly deduct
fees from client accounts, you must comply with the requirements in
WAC 460-24A-105 and the following additional safeguards:

(a) You must have your client's written authorization. You must
have written authorization from your client to deduct advisory fees
from the account held with the qualified custodian.

(b) You must provide notice to the qualified custodian and an
itemized invoice to your client. Each time a fee is directly deducted
from your client's account, you must concurrently:

(1) Send the qualified custodian notice of the amount of the fee
to be deducted from your client's account; and

(ii) Send your client an invoice itemizing the fee. Itemization
includes the formula used to calculate the fee (in either a textual
expression or sample mathematical equation), the fee calculation it-
self, the amount of assets under management the fee is based on, the
time period covered by the fee, and if you charge performance compen-
sation, the client's cumulative net investment gain (or loss), and the
amount of cumulative net investment gain above which you will receive
performance compensation. You must include the name of the custodi-
an(s) on the fee invoice.

(c) You must notify the director that you will comply with these
requirements. You must notify the director on Form ADV that you will
comply with the requirements set forth in this section.

(2) Waiver of net worth and bonding requirements. If you have
custody as defined in WAC 460-24A-005((+46))) solely because you have
the authority to have fees directly deducted from client accounts and
you comply with the requirements set forth in this section, you are
not required to comply with the net worth and bonding requirements for
an investment adviser that has custody set forth in WAC 460-24A-170.

(3) Waiver of audited balance sheet requirement. If you have cus-
tody as defined in WAC 460-24A-005((+46))) solely because you have the
authority to directly deduct fees from client accounts, you are not
required to comply with the requirement to file an audited balance
sheet as set forth in WAC 460-24A-060(1) if vyou comply with WAC
460-24A-060(3), requirements in WAC 460-24A-105, and subsection (1) of
this section.
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AMENDATORY SECTION (Amending WSR 19-03-133, filed 1/18/19, effective
2/18/19)

WAC 460-24A-107 Additional custody requirements for an invest-
ment adviser that manages a pooled investment vehicle or trust. (1)
If you are an investment adviser registered or required to be regis-
tered under RCW 21.20.040 that has custody as defined in WAC
460-24A-005 ((+4&)¥)) (13) (a) (iii), vyou must, 1in addition to complying
with the requirements set forth in WAC 460-24A-105, either:

(a) Engage an independent party to authorize withdrawals from the
pooled account or trust.

(1) You must enter into a written agreement with an independent
party to review all fees, expenses, and capital withdrawals from the
pooled accounts or trusts;

(ii) You must send all invoices or receipts to the independent
party, detailing the amount of the fee, expenses, or capital withdraw-
al and the method of calculation such that the independent party can:

(A) Determine that the payment is in accordance with the pooled
investment vehicle standards (generally the partnership agreement or
membership agreement); and

(B) Forward, to the qualified custodian, approval for payment of
the invoice with a copy to the investment adviser; and

(iii) You must notify the director on Form ADV that you will com-
ply with the safekeeping requirements in (a) of this subsection; or

(b) Provide audited financial statements of the pooled investment
vehicle or trust to all limited partners or members or beneficial own-
ers.

(1) You must cause the financial statements of the limited part-
nership (or limited liability company, trust or another type of pooled
investment vehicle) for which you are a general partner (or managing
member, trustee, or other comparable position) to be subject to audit,
at least annually, by an independent certified public accountant to be
conducted in accordance with generally accepted auditing standards.
The financial statements must be prepared in accordance with generally
accepted accounting principles in the Unites States;

(11) You must distribute the audited financial statements to all
limited partners (or members or other beneficial owners), or the inde-
pendent representative where one has been designated, within ((ere
huondred—Etwenty)) 120 days of the end of the pooled investment wvehi-
cle's fiscal year. If the limited partners (or members or other bene-
ficial owners) are themselves limited partnerships (or limited liabil-
ity companies, or another type of pooled investment vehicle) that are
related persons to you, you must distribute the audited financial
statements to each beneficial owner that is unrelated to you;

(iii) You must distribute, wupon liquidation, the fund's or
trust's final audited financial statements prepared in accordance with
generally accepted accounting principles in the United States to all
limited partners (or members or other beneficial owners), or the inde-
pendent representative where one has been designated, and the director
promptly after the completion of such audit;

(iv) You must enter into a written agreement with the independent
certified public accountant who will audit the financial statements of
the pooled investment vehicle or trust. The written agreement with the
independent certified public accountant must require the independent
certified public accountant to, upon resignation or dismissal from, or
other termination of, the engagement, or upon removing itself or being
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removed from consideration for being reappointed, notify the director
within four business days accompanied by a statement that includes:

(A) The date of such resignation, dismissal, removal, or other
termination, and the name, address, and contact information of the in-
dependent certified public accountant; and

(B) An explanation of any problems relating to audit scope or
procedure that contributed to such resignation, dismissal, removal, or
other termination; and

(v) You must notify the director on Form ADV that you will comply
with the requirements in (b) (i) and (ii) of this subsection;

(2) You must deliver account statements to each limited partner
(or member or other beneficial owner). If you are an investment advis-
er registered or required to be registered under RCW 21.20.040 and you
are an investment adviser to a limited partnership (or managing member
of a limited liability company, or hold a comparable position for an-
other type of pooled investment vehicle or trust), you must:

(a) Send the account statements required under WAC 460-24A-105 to
each limited partner (or member or other beneficial owner). If the
limited partners (or members or other beneficial owners) are them-
selves limited partnerships (or limited liability companies, or anoth-
er type of pooled investment wvehicle) that are your related persons,
you must send the account statements required under WAC 460-24A-105 to
each beneficial owner of the fund that is unrelated to you; and

(b) Include the following information in the account statements,
which will satisfy the requirements under WAC 460-24A-105 (4) (a) and
(b) (1) :

(1) The total amount of all additions to and withdrawals from the
((furd)) pooled investment vehicle or trust as a whole as well as the
opening and closing net asset value of the ((furd)) pooled investment
vehicle or trust at the end of the quarter based on the ((fard's))
pooled investment vehicle's or trust's governing documents;

(ii) A listing of the ((fwmd's)) pooled investment vehicle's or
trust's long and short positions, including cash equivalent positions,
on the closing date of the statement in a form and to the extent re-
quired by FASB Rule ASC 946-210-50; and

(11ii) The total amount of additions to and withdrawals from the
((fand)) pooled investment vehicle or trust by the investor or benefi-
cial owner as well as the total wvalue of the investor's or beneficial
owner's interest in the ((fusrd)) pooled investment vehicle or trust at
the end of the quarter.

(3) If you engage an independent party, you are not required to
comply with the net worth and bonding requirements for an investment
adviser that has custody. If you have custody solely as defined in WAC
460-24A-005 ((+4&)¥)) (13) (a) (iii) and you comply with the safekeeping
requirements in WAC 460-24A-105 and subsection (1) (a) of this section,
you are not required to comply with the net worth and bonding require-
ments for an investment adviser that has custody set forth in WAC
460-24A-170.

(4) If you distribute audited financial statements of the pooled
investment vehicle or trust to all beneficial owners, you are not re-
quired to comply with the surprise examination requirements. You are
not required to comply with the surprise examination requirements set
forth in WAC 460-24A-105 (4) (b) (ii) with respect to the account of a
limited partnership (or limited liability company, or another type of
pooled investment wvehicle or trust) that is subject to audit if you
otherwise comply with the safekeeping requirements in WAC 460-24A-105
and subsection (1) (b) of this section.
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(5) If you distribute audited financial statements of the pooled
investment vehicle or trust to all beneficial owners, you are not re-
quired to file an audited balance sheet. If you have custody solely as
defined in WAC 460-24A-005 ((46))) (13) (a) (iii), you are not required
to comply with the requirement to file an audited balance sheet as set
forth in WAC 460-24A-060(1) if you comply with WAC 460-24A-060(3), the
safekeeping requirements in WAC 460-24A-105, and subsections (1) (b)
and (2) of this section.

AMENDATORY SECTION (Amending WSR 19-03-133, filed 1/18/19, effective
2/18/19)

WAC 460-24A-109 Exceptions from custody requirements. Excep-
tions from the custody requirements for investment advisers that are
registered or required to be registered under RCW 21.20.040 are avail-
able in the following circumstances:

(1) (2) You are not required to engage a qualified custodian to
hold certain privately offered securities. You are not required to
comply with WAC 460-24A-105(2) with respect to securities that are:

(1) Acquired from the issuer in a transaction or chain of trans-
actions not involving any public offering;

(ii) Uncertificated, and ownership thereof 1is recorded only on
books of the issuer or its transfer agent in the name of the client;
and

(iii) Transferable only with prior consent of the issuer or hold-
ers of the outstanding securities of the issuer.

(b) Notwithstanding (a) of this subsection, the provisions of
this subsection (1) are available with respect to securities held for
the account of a limited partnership (or limited liability company, or
other type of pooled investment vehicle) only if you comply with the
requirements in WAC 460-24A-107 (1) (b).

(2) You are not required to comply with the custody requirements
with respect to the account of a registered investment company. You
are not required to comply with WAC 460-24A-105 through
( (460—24A—308)) 460-24A-107 with respect to the account of an invest-
ment company registered under the Investment Company Act of 1940, 15
U.S.C. 80a-1 to 80a-64.

(3) You are not required to comply with the custody requirements
with respect to a trust for the benefit of ((yeur)) a relative. You
are not required to comply with the requirements of WAC 460-24A-105
through ((466—24A—3068)) 460-24A-107 or the net worth and bonding re-
quirements for an investment adviser that has custody set forth in WAC
460-24A-170 if you have custody solely because you or one of your rep-
resentatives, ((emptoyees)) supervised persons, directors, or ownhers
is a trustee for a beneficial trust, if all of the following condi-
tions are met for each trust:

(a) The Dbeneficial owner of the trust 1is ((yewr)) a parent, a
grandparent, a spouse or domestic partner, a sibling, a child, a
grandchild, an aunt, an uncle, a niece, a nephew, or a first cousin of
the person serving as trustee. These relationships include "step" re-
lationships.

(b) For each account under (a) of this subsection, you comply
with the following:
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(1) You provide a written statement to each beneficial owner of
the account setting forth a description of the requirements of WAC
460-24A-105 through ((466—24A-308)) 460-24A-107 and WAC 460-24A-170
and the reasons why you will not be complying with those requirements;

(ii) You obtain from each beneficial owner a signed and dated
statement acknowledging the receipt of the written statement required
under (b) (1) of this subsection; and

(iii) You maintain a copy of both documents described in (b) (i)
and (ii) of this subsection until the account is closed or you are no
longer trustee.

AMENDATORY SECTION (Amending WSR 19-03-133, filed 1/18/19, effective
2/18/19)

WAC 460-24A-120 Compliance and supervisory policies, procedures,
and practices. If you are an investment adviser registered or re-
quired to be registered under RCW 21.20.040, and have more than one
( (emproyee)) supervised person, it is unlawful under RCW 21.20.020 for
you to provide investment advice to clients unless you comply with the
following requirements:

(1) Policies and procedures. You must establish, maintain, and
enforce written compliance policies and procedures and written super-
visory policies and procedures reasonably designed to prevent viola-
tion, by you and your supervised persons, of the Securities Act of
Washington, chapter 21.20 RCW, and the rules adopted thereunder, and
((£he)) federal securities laws;

(2) Annual review of policies and procedures. You must review, no
less frequently than annually, the adequacy of the policies and proce-
dures established pursuant to this section and the effectiveness of
their implementation;

(3) Chief compliance officer. You must designate an individual
responsible for administering the policies and procedures that vyou
adopt under subsection (1) of this section and under WAC 460-24A-121,
460-24A-122, 460-24A-123, 460-24A-125, and 460-24A-126 ( (466242200
APt ee)7——and—{Pby))); and

(4) You must tailor the policies and procedures required by this
section to the facts and circumstances of your business model, taking
into account the size of your firm, the type(s) of services you pro-
vide, and the number of locations that you have.

NEW SECTION

WAC 460-24A-121 Physical security and cyber security policies
and procedures. If you are an investment adviser registered or re-
quired to be registered under RCW 21.20.040, it is unlawful under RCW
21.20.020 for you to provide investment advice to clients unless you
establish, implement, update, and enforce written physical security
and cyber security policies and procedures reasonably designed to en-
sure the confidentiality, integrity, and availability of physical and
electronic records. You must comply with the following requirements:
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(1) You must tailor the physical security and cyber security pol-
icies and procedures to your business model, taking into account the
size of your firm, type(s) of services you provide, and the number of
locations you have.

(2) Your physical security and cyber security policies and proce-
dures must:

(a) Protect against reasonably anticipated threats or hazards to
the security or integrity of client records or information;

(b) Ensure the safeguarding of confidential client records and
information;

(c) Protect any records and information the release of which
could result in harm or inconvenience to any client; and

(d) Cover at least the following five functions:

(1) Identify. Develop the organizational understanding to manage
information security risk to systems, assets, data, and capabilities;

(ii) Protect. Develop and implement the appropriate safeguards to
ensure delivery of critical infrastructure services;

(iii) Detect. Develop and implement the appropriate activities to
take action regarding a detected information security event;

(iv) Respond. Develop and implement the appropriate activities to
maintain plans for resilience and to restore any capabilities or serv-
ices that were impaired due to an information security event; and

(v) Recover. Develop and implement the appropriate activities to
maintain plans for resilience and to restore any capabilities or serv-
ices that were impaired due to an information security event.

(3) You must review, no less frequently than annually, the ade-
quacy of the policies and procedures established pursuant to this sec-
tion and the effectiveness of their implementation.

AMENDATORY SECTION (Amending WSR 19-03-133, filed 1/18/19, effective
2/18/19)

WAC 460-24A-122 Material nonpublic information policies and pro-
cedures. If you are an investment adviser registered or required to
be registered under RCW 21.20.040, it is unlawful under RCW 21.20.020
for you to provide investment advice to clients unless you comply with
the following requirements:

(1) You must establish, maintain, and enforce written policies
and procedures reasonably designed to prevent the misuse of material,
nonpublic information by you or any person associated with you;

(2) You must review, no less frequently than annually, the ade-
quacy of the policies and procedures established pursuant to this sec-
tion and the effectiveness of its implementation; ( (awd))

(3) You must tailor the policies and procedures required by this
section to the facts and circumstances of your business model, taking
into account the size of your firm, the type(s) of services you pro-
vide, and the number of locations that you have; and

(4) You must deliver a privacy policy to each client upon your
engagement by the client and on an annual basis thereafter. The priva-
cy policy must be reasonably designed to aid in the client's under-
standing of how vyou collect and share, to the extent permitted by
state and federal 1law, nonpublic personal information. You must
promptly update and deliver to each client an amended privacy policy
if any of the information in the policy becomes inaccurate.
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NEW SECTION

WAC 460-24A-123 Code of ethiecs. If you are an investment advis-
er registered or required to be registered under RCW 21.20.040, it is
unlawful under RCW 21.20.020 for you to provide investment advice to
clients unless you comply with the following requirements:

(1) You must establish, maintain, and enforce a written code of
ethics that, at a minimum, includes the following:

(a) A standard (or standards) of business conduct that you re-
quire of your supervised persons, which must reflect vyour fiduciary
obligations and those of your supervised persons;

(b) Provisions requiring your supervised persons to comply with
applicable state and federal securities laws;

(c) Provisions requiring all your access persons to report, and
you to review, their personal securities transactions periodically as
provided in subsection (2) of this section;

(d) Provisions requiring your supervised persons to report any
violations of the code of ethics promptly to your chief compliance of-
ficer or, provided that your chief compliance officer also receives
reports of all violations, to other persons designated in the code of
ethics; and

(e) Provisions requiring you to provide each of your supervised
persons with a copy of your code of ethics and any amendments, and re-
quiring your supervised persons to provide you with a written acknowl-
edgment of their receipt of the code of ethics and any amendments.

(2) Reporting requirements.

(a) Holdings reports. Your code of ethics must require your ac-
cess persons to submit to your chief compliance officer or other per-
son designated in the code of ethics a report of the access person's
current securities holdings that meets the following requirements:

(1) Content of holdings reports. Each holdings report must con-
tain, at a minimum, the following:

(A) The title and type of security, and as applicable, the ex-
change ticker symbol or CUSIP number, number of shares, and principal
amount of each reportable security in which the access person has any
direct or indirect beneficial ownership;

(B) The name of any broker-dealer or bank with which the access
person maintains an account in which any securities are held for the
access person's direct or indirect benefit; and

(C) The date the access person submits the report.

(ii) Timing of holdings reports. Your access persons must each
submit a holdings report as follows:

(A) No later than 10 days after the person becomes an access per-
son. The information must be current as of a date no more than 45 days
prior to the date the person becomes an access person; and

(B) At least once each 12-month period thereafter on a date se-
lected by you. The information must be current as of a date no more
than 45 days prior to the date the report was submitted.

(b) Transactions reports. Your code of ethics must require vyour
access persons to submit to your chief compliance officer or other
persons designated in your code of ethics quarterly securities trans-
actions reports that meet the following requirements:

(1) Content of transaction reports. Each transaction report must
contain, at minimum, the following information about each transaction
involving a reportable security in which the access person had, or as
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a result of the transaction acquired, any direct or indirect benefi-
cial ownership:

(A) The date of the transaction, the title, and as applicable,
the exchange ticker symbol or CUSIP number, interest rate and maturity
date, number of shares, and principal amount of each reportable secur-
ity involved;

(B) The nature of the transaction (i.e., purchase, sale, or any
other type of acquisition or disposition);

(C) The price of the security at which the transaction was effec-
ted;

(D) The name of the broker-dealer or bank with or through which
the transaction was effected; and

(E) The date the access person submits the report.

(ii) Timing of transaction reports. Each access person must sub-
mit a transaction report no later than 30 days after the end of each
calendar quarter, which report must cover, at a minimum, all transac-
tions during the quarter.

(c) Exceptions from reporting requirements. Your code of ethics
does not need to require an access person to submit the following:

(1) Any report with respect to securities held in accounts over
which the access person has no direct or indirect influence or con-
trol;

(ii) A transaction report with respect to transactions effected
pursuant to an automatic investment plan in which regular periodic
purchases or withdrawals are made automatically in or from investment
accounts in accordance with a predetermined schedule and allocation,
including a dividend reinvestment plan;

(iii) A transaction report if the report would duplicate informa-
tion contained in broker trade confirmations or account statements no
later than 30 days after the end of the applicable calendar gquarter.

(d) Preapproval of certain investments. Your code of ethics must
require your access persons to obtain your approval before they di-
rectly or indirectly acquire beneficial ownership in any security in
an initial public offering or in a limited offering.

(e) Small advisers. If you are an investment adviser with only
one access person, the access person is not required to submit reports
or to obtain approval for investments in any security in an initial
public offering or in a limited offering, provided the access person
maintains records of all of the access person's holdings and transac-
tions that this section would otherwise require the access person to
report.

(3) You must tailor the code of ethics required by this section
to the facts and circumstances of your business model, taking into ac-
count the size of your firm, the type(s) of services you provide, and
the number of locations you have.

(4) You must review, no less frequently than annually, the ade-
quacy of the code of ethics established pursuant to this section and
the effectiveness of its implementation.

AMENDATORY SECTION (Amending WSR 19-03-133, filed 1/18/19, effective
2/18/19)

WAC 460-24A-125 Proxy voting. If you are an investment adviser
registered or required to be registered under RCW 21.20.040, it is un-
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lawful under RCW 21.20.020 for you to have or to exercise voting au-
thority with respect to client securities, unless you comply with the
following requirements:

(1) You must establish, maintain, and enforce written policies
and procedures that are reasonably designed to ensure that you vote
client securities in the best interest of clients, which procedures
must include how you address material conflicts that may arise between
your interests and those of your clients;

(2) You must disclose to clients how they may obtain information
from you about how you voted with respect to their securities. If you
do not have the authority to vote client securities, you must disclose
vour lack of voting authority to clients; ((amd))

(3) You must describe to clients your proxy voting policies and
procedures and, upon request, furnish a copy of the policies and pro-
cedures to the requesting client; and

(4) You must review, no less frequently than annually, the ade-
quacy of the policies and procedures established pursuant to this sec-
tion and the effectiveness of their implementation.

AMENDATORY SECTION (Amending WSR 19-03-133, filed 1/18/19, effective
2/18/19)

WAC 460-24A-126 Business continuity and succession plan. If you
are an investment adviser registered or required to be registered pur-
suant to RCW 21.20.040, it is unlawful under RCW 21.20.020 for you to
provide investment advice to clients unless you comply with the fol-
lowing requirements:

(1) You must establish, maintain, and enforce written procedures
relating to a business continuity and succession plan. The business
continuity and succession plan must provide for at least the follow-
ing:

(a) The protection, backup, and recovery of books and records;

(b) Alternate means of communications with customers, key person-
nel, ((empteoyees)) supervised persons, vendors, service providers (in-
cluding third-party custodians), and regulators including, but not
limited to, providing notice of a significant business interruption or
the death or unavailability of key personnel or other disruptions or
cessation of business activities;

(c) Office relocation in the event of temporary or permanent loss
of a principal place of business;

(d) Assignment of duties to qualified responsible persons in the
event of the death or unavailability of key personnel; and

(e) Otherwise minimizing service disruption and client harm that
could result from a sudden, significant business interruption.

(2) You must review, no less frequently than annually, the ade-
quacy of the business continuity and succession plan established pur-
suant to this section and the effectiveness of its implementation.

(3) You must tailor the business continuity and succession plan
required by this section to the facts and circumstances of your busi-
ness model, taking into account the size of your firm, the type(s) of
services you provide, and the number of locations that you have.
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AMENDATORY SECTION (Amending WSR 19-03-133, filed 1/18/19, effective
2/18/19)

WAC 460-24A-130 Contents of investment advisory contract. If
you are an investment adviser registered or required to be registered
under RCW 21.20.040, it is unlawful under RCW 21.20.020 and 21.20.030
for you to provide investment advice unless you have a written invest-
ment advisory contract with the person you are advising. Further, it
is unlawful under RCW 21.20.020 and 21.20.030 for you to enter into,
extend, or renew any investment advisory contract unless the contract
provides in writing:

(1) The services to be provided, the term of the contract, the
investment advisory fee, the formula for computing the fee, the amount
of prepaid fee to be returned in the event of termination or nonper-
formance of the contract, and whether and the extent to which the con-
tract grants discretionary authority to you and any limits on such au-
thority. The contract must describe these items with specificity;

(2) A statement that you will make no direct or indirect assign-
ment or transfer of the contract without the written consent of the
client or other party to the contract. You may not assign a contract
through implied or negative consent;

(3) A statement that you will not be compensated on the basis of
a share of capital gains upon or capital appreciation of the funds or
any portion of the funds of the client except as permitted under WAC
460-24A-150;

(4) A statement that if you are a partnership, you must notify
the client or other party to the investment contract of any change in
the membership of the partnership within a reasonable time after the
change;

(5) A statement that if you are an investment adviser who has
custody as a consequence of your authority to make withdrawals from
client accounts to pay your advisory fee, the contract gives you the
authority to deduct your advisory fees from the account held with the
qualified custodian;

(6) The nature and extent to which you are granted proxy voting
authority with respect to client securities;

(7) The terms for termination of the contract;

(8) The nature and extent to which you may deliver electronically
the documents specified in WAC 460-24A-145, account statements, fee
invoices, and other documents and the extent and manner in which a
client may opt out of receiving documents electronically;

(9) A statement that you must deliver the Dbrochure required by
WAC ( (460—24A—3150)) 460-24A-145 to an advisory client or prospective
advisory client not less than ((ferty—eigh®t)) 48 hours prior to enter-
ing into any investment advisory contract with such client or prospec-
tive client. Alternately, if you will provide the brochure at the time
of entering into any such contract, the investment advisory contract
must provide that the advisory client has a right to terminate the
contract without penalty within five business days after entering into
the contract;

(10) A statement that the investment adviser must obtain the cli-
ent's written consent in order to revise any material terms of the in-
vestment advisory contract;

(11) The full legal name of the investment adviser, the physical
and mailing addresses of the investment adviser's principal place of
business, the contact information for the investment adviser, and an
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indication of the preferred method for clients to contact the invest-
ment adviser;

(12) A statement that the investment adviser owes the client a
fiduciary duty; and if the investment adviser manages a pooled invest-
ment vehicle, a statement that each investor in the pooled investment
vehicle is a client of the investment adviser; and

(13) For clients residing in Washington, the advisory contract
must not waive or limit compliance with, or require indemnification
for any violations of, any provision of the Securities Act of Washing-
ton, chapter 21.20 RCW, or the rules adopted thereunder.

AMENDATORY SECTION (Amending WSR 19-03-133, filed 1/18/19, effective
2/18/19)

WAC 460-24A-135 Dissemination of advisory fee billing informa-
tion for advisers who do not directly deduct fees. (1) If you are an
investment adviser registered or required to be registered pursuant to
RCW 21.20.040, it is unlawful under RCW 21.20.020 for you to provide
investment advice to clients unless you deliver written billing infor-
mation to your advisory clients each time you charge an advisory fee.
The written billing information must include the fee(s) charged, the
formula used to calculate the fee(s) (in either a verbal expression or
sample mathematical equation), the fee calculation itself, the amount
of assets under management the fee is based on, ((amd)) the time peri-
od covered by the fee(s), and a statement of the services provided to
the client during the billing period. If you charge performance com-
pensation, the written billing information must also include the cli-
ent's cumulative net investment gain (or loss) and the amount of cumu-
lative net investment gain over which you will receive performance
compensation. You must include the name of the custodian(s) on the fee
invoice.

(2) The provision of invoices in accordance with WAC 460-24A-106
(1) (b) will satisfy the requirements of this section.

AMENDATORY SECTION (Amending WSR 19-03-133, filed 1/18/19, effective
2/18/19)

WAC 460-24A-145 Investment adviser brochure rule. (1) General
requirements. Unless otherwise provided in this rule, if you are an
investment adviser registered or required to be registered pursuant to
RCW 21.20.040, vyou must, in accordance with the provisions of this
section, deliver to each advisory client and prospective advisory cli-
ent:

(a) A brochure which may be a copy of Part 2A of your Form ADV or
written documents containing the information required by Part 2A of
Form ADV. The brochure must comply with the language, organizational
format and filing requirements specified in the Instructions to Form
ADV Part 2;

(b) A copy of your Part 2B brochure supplement for each individu-
al:
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(1) Providing investment advice and having direct contact with
clients in this state; or

(ii) Exercising discretion over assets of clients in this state,
even i1if no direct contact is involwved;

(c) A copy of your Part 2A Appendix 1 wrap fee brochure if you
sponsor or participate in a wrap fee account;

(d) A summary of material changes, which may be included in Form
ADV Part 2 or given as a separate document; and

(e) Such other information as the director may require.

(2) Delivery.

(a) Initial delivery. Except as provided in (c) of this subsec-
tion, you must deliver the materials required by this section to an
advisory client or prospective advisory «client (i) not less than
( (Ferty—eight)) 48 hours prior to entering into any investment adviso-
ry contract with such client or prospective client, or (ii) at the
time of entering into any such contract, i1if the advisory client has a
right to terminate the contract without penalty within five business
days after entering into the contract.

(b) Annual delivery. Except as provided in (d) of this subsec-
tion, if there have been any material changes that have taken place
since the last summary and brochure delivery to your clients, you
must:

(i) Deliver within ( (ere—hundred—twentsy)) 120 days of the end of

your fiscal year a free, updated brochure and related brochure supple-
ments which include or are accompanied by a summary of the material
changes; or

(ii) Deliver a summary of material changes that includes an offer
to provide a copy of the updated brochure and supplements and informa-
tion on how the client may obtain a copy of the brochure and supple-
ments. You must mail or deliver any materials requested by the client
pursuant to such an offer within seven days of the receipt of the re-
quest.

(c) Other-than-annual delivery. If the instructions to Form ADV
require you to file an other-than-annual amendment, and if the amend-
ment adds disclosure of an event or materially revises information al-
ready disclosed about an event in response to Item 9 of Part 2A of
Form ADV, or Item 3 of Part 2B of Form ADV, you must promptly deliver
the following to each client:

(1) The amended brochure or brochure supplement, along with a
statement describing the material change in disciplinary information;
or

(ii) A statement describing the material change in disciplinary
information and an offer to deliver the amended brochure.

(d) Exception for certain clients. You are not required to deliv-
er the materials set forth in (1) of this section to:

(1) Clients receiving advisory services solely pursuant to a con-
tract for impersonal advisory services requiring a payment of less
than ( (swe—hundred—-doeliars)) $200;

(ii) An investment company registered under the Investment Compa-
ny Act of 1940 (15 U.S.C. 80a-1 to 80a-64); or

(iii) A business development company as defined in the Investment
Company Act of 1940 and whose advisory contract meets the requirements
of section 15(c) of that act (15 U.S.C. 80a-15(c)).

(3) Electronic delivery. You may deliver the materials required
by this section electronically if you:
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(a) In the case of an initial delivery to a potential client, ob-
tain a verification that readable copies of the materials were re-
ceived by the client;

(b) In the case of deliveries other than initial deliveries, ob-
tain each client's prior consent to provide the materials electroni-
cally;

(c) In the case of deliveries through a passive delivery system
such as a website or portal, you notify the client when the materials
become available on the system;

(d) Prepare the electronically delivered materials in the format
prescribed in subsection (1) of this section and the instructions to
Form ADV Part 2;

(e) Deliver the materials in a format that can be retained by the
client in either electronic or paper form; and

(f) Establish procedures to supervise personnel transmitting the
materials and prevent violations of this rule.

(4) Delivery to limited partners. If you are the adviser to a
limited partnership, a limited liability company, or a trust, then you
must treat each of the partnership's limited partners, the company's
members, or the trust's beneficial owners, as a client. For purposes
of this section, a limited liability partnership or limited liability
limited partnership is a "limited partnership."

(5) Omission of inapplicable information. If you render substan-
tially different types of investment advisory services to different
advisory clients, you may provide them with different disclosure mate-
rials, provided that each client receives all applicable information
about services and fees. The disclosure delivered to a client may omit
any information required by Part 2 of Form ADV if such information 1is
applicable only to a type of investment advisory service or fee which
is not rendered or charged, or proposed to be rendered or charged, to
that client or prospective client.

(6) Other disclosure obligations. Nothing in this section re-
lieves you from any obligation to disclose any information to your ad-
visory clients or prospective advisory clients not specifically re-
quired by this rule under chapter 21.20 RCW, the rules and regulations
thereunder, or any other federal or state law.

(7) Definitions. For the purposes of this rule:

(a) "Contract for impersonal advisory services" means any con-
tract relating solely to the provision of investment advisory serv-
ices:

(1) By means of written material or oral statements which do not
purport to meet the objectives or needs of specific individuals or ac-
counts;

(ii) Through the issuance of statistical information containing
no expression of opinion as to the investment merits of a particular
security; or

(iii) Any combination of the foregoing services.

(b) "Entering into," in reference to an investment advisory con-
tract, does not include an extension or renewal without material
change of any such contract which is in effect immediately prior to
such extension or renewal.
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AMENDATORY SECTION (Amending WSR 19-03-133, filed 1/18/19, effective
2/18/19)

WAC 460-24A-150 Performance compensation arrangements. (1) Gen-
eral. If you are an investment adviser you may, without wviolating RCW
21.20.030(1), enter into, extend, or renew an investment advisory con-
tract which provides for compensation to you on the basis of a share
of capital gains upon or capital appreciation of the funds, or any
portion of the funds, of the client if:

(a) You are an investment adviser who is not registered and is
not required to be registered under RCW 21.20.040; or

(b) The client is a "qualified client" as defined in subsection
(2) of this section (subject to periodic inflation adjustments pur-
suant to subsection (10) of this section), and the conditions of sub-
sections (3) through (8) of this section are met.

(2) Definitions. For the purposes of this section:

(a) The term "qualified client" means:

(1) A natural person who, or a company that, immediately after
entering into the contract has at least ((epe—mittieon—deottars))
51,100,000 under the management of the investment adviser;

(ii) A natural person who, or a company that, the investment ad-
viser entering into the contract (and any person acting on his or her
behalf) reasonably believes, immediately prior to entering into the
contract, either:

(A) Has a net worth (together, in the case of a natural person,
with assets held Jjointly with a spouse) of more than ((2Z=3F—mitliien
deotdars)) $2,200,000. For purposes of calculating a natural person's
net worth:

(I) The person's primary residence must not be included as an as-

set;

(IT) Indebtedness secured by the person's primary residence, up
to the estimated fair market wvalue of the primary residence at the
time the investment advisory contract is entered into may not be in-
cluded as a liability (except that if the amount of such indebtedness
outstanding at the time of calculation exceeds the amount outstanding
((sdxty)) 60 days before such time, other than as a result of the ac-
quisition of the primary residence, the amount of such excess must be
included as a liability); and

(ITI) Indebtedness that is secured by the person's primary resi-
dence in excess of the estimated fair market value of the residence
must be included as a liability; or

(B) Is a qualified purchaser as defined in section 2 (a) (51) (A)
of the Investment Company Act of 1940 (15 U.S.C. 80a-2 (a) (51) (7)) at
the time the contract is entered into; or

(iii) A natural person who immediately prior to entering into the
contract is:

(A) An executive officer, director, trustee, general partner, or
person serving in a similar capacity, of the investment adviser; or

(B) An employee of the investment adviser (other than an employee
performing solely clerical, secretarial, or administrative functions
with regard to the investment adviser) who, in connection with his or
her regular functions or duties, participates in the investment activ-
ities of such investment adviser, provided that such employee has been
performing such functions and duties for or on behalf of the invest-
ment adviser, or substantially similar functions or duties for or on
behalf of another company for at least ((Ewedtwe)) 12 months.
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(b) The term "company" has the same meaning as 1in section 202
(a) (5) of the Investment Advisers Act of 1940 (15 U.S.C. 80b-2
(a) (5)), but does not include a company that is required to be regis-
tered under the Investment Company Act of 1940 (15 U.S.C. 80a-1 to
80a—-64) but is not registered.

(c) The term "private investment company" means a company that
would be defined as an investment company under section 3(a) of the
Investment Company Act of 1940 (15 U.S.C. 80a-3(a)) but for the excep-
tion provided from that definition by section 3 (c) (1) of such Act (15
U.S.C. 80a-3 (c) (1)).

(d) The term "executive officer" means the president, any vice
president in charge of a principal business unit, division or function
(such as sales, administration, or finance), any other officer who
performs a policy-making function, or any other person who performs
similar policy-making functions, for the investment adviser.

(3) Compensation formula. The compensation paid to you with re-
spect to the performance of any securities over a given period must be
based on a formula with the following characteristics:

(a) In the case of securities for which market quotations are
readily available within the meaning of Securities and Exchange Com-
mission Rule 2a-4 (a) (1) under the Investment Company Act of 1940
(Definition of "Current Net Asset Value" for Use in Computing Periodi-
cally the Current Price of Redeemable Security), 17 C.F.R. 270.2a-4
(a) (1), as amended effective ((Februvary—F—263+4)) June 27, 2024, the
formula must include the realized capital losses and unrealized capi-
tal depreciation of the securities over the period;

(b) In the case of securities for which market quotations are not
readily available within the meaning of Securities and Exchange Com-
mission Rule 2a-4 (a) (1) under the Investment Company Act of 1940, 17
C.F.R. 270.2a-4 (a) (1), as amended effective ((Febrvary—+—>264+4)) June
27, 2024, the formula must include:

(1) The realized capital losses of securities over the period;

(ii) If the wunrealized capital appreciation of the securities
over the period is included, the unrealized capital depreciation of
the securities over the period;

(c) The formula must provide that any compensation paid to you
under this section is based on the gains less the losses (computed in
accordance with (a) and (b) of this subsection) in the client's ac-
count over a specified period. The formula must not calculate the com-
pensation more frequently than once per calendar quarter. However, if
your client invests mid-period in a private fund that you manage, you
may apply the compensation formula to that client for the partial pe-
riod in order to keep the client on the same schedule as the other
clients who invest in the private fund; and

(d) The formula must reflect that you will only receive perform-
ance compensation on the client's cumulative net investment gain, and
only upon the amount of the client's cumulative net investment gain
for which you have not previously received a performance fee.

(4) Client disclosure. To the extent not otherwise disclosed on
Form ADV Part 2, you must disclose in writing to the client all mate-
rial information concerning the proposed advisory arrangement, includ-
ing the following:

(a) That the fee arrangement may create an incentive for the in-
vestment adviser to make investments that are riskier or more specula-
tive than would be the case in the absence of a performance fee;
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(b) Where relevant, that the investment adviser may receive in-
creased compensation with regard to unrealized appreciation as well as
realized gains in the client's account;

(c) The period which will be used to measure investment perform-
ance throughout the contract and their significance in the computation
of the fee;

(d) The nature of any index which will be used as a comparative
measure of investment performance, the significance of the index, and
the reason the investment adviser believes that the index is appropri-
ate; and

(e) Where your compensation is based in part on the unrealized
appreciation of securities for which market quotations are not readily
available within the meaning of Securities and Exchange Commission
Rule 2a-4 (a) (1) under the Investment Company Act of 1940, 17 C.F.R.
270.2a-4 (a) (1), as amended effective ((Febrvary—F+—=26034)) June 27,
2024, how the securities will be wvalued and the extent to which the
valuation will be independently determined.

(5) Equity owners. In the case of a private investment company,
as defined in subsection (2) (c) of this rule, an investment company
registered under the Investment Company Act of 1940 (15 U.S.C. 80a-1
to 80a-64), or a business development company, as defined in section
202 (a) (22) of the Investment Advisers Act of 1940 (15 U.Ss.cC.
80b-2(a) (22)), each equity owner of any such company (except for the
investment adviser entering into the contract and any other equity
owners not charged a fee on the basis of a share of capital gains or
capital appreciation) will be considered a client for the purposes of
subsection (1) of this ((&}te)) section.

(6) Informed consent. You or any of your investment adviser rep-
resentatives that enter into a contract under this rule, must reasona-
bly believe, immediately before entering into the contract that the
contract represents an arm's length arrangement between the parties
and that the client, alone or together with the client's independent
agent, understands the proposed method of compensation and its risks.

(7) Nonexclusive. Any person entering into or performing an in-
vestment advisory contract under this section is not relieved of any
obligations under RCW 21.20.020 or any other applicable provision of
the Securities Act of Washington, chapter 21.20 RCW, or any rule or
order thereunder.

(8) Obligations of independent representative. Nothing in this
section relieves a client's independent representative from any obli-
gation to the client under applicable law.

(9) Transition rules.

(a) Registered investment advisers. If you are a registered in-
vestment adviser that entered into a contract and satisfied the condi-
tions of this section that were in effect when the contract was en-
tered into, you will be considered to satisfy the conditions of this
section. If a natural person or company who was not a party to the
contract becomes a party (including an equity owner of a private in-
vestment company advised by the adviser), however, the conditions of
this section in effect at that time will apply with regard to that
person or company.

(b) Registered investment advisers that were previously not reg-
istered. This section does not apply to an advisory contract entered
into when you were not required to register and were not registered.
If a natural person or a company who was not a party to the contract
becomes a party (including an equity owner of a private investment
company advised by the adviser) when you are registered or required to
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register, however, the conditions of this section in effect at that
time will apply with regard to that person or company.

(c) Certain transfers of interest. Solely for purposes of (a) and
(b) of this subsection, a transfer of an equity ownership interest in
a private investment company by gift or bequest, or pursuant to an
agreement related to a legal separation or divorce, will not cause the
transferee to "become a party" to the contract and will not cause this
section to apply to such transferee.

(10) The director may issue an order pursuant to RCW 21.20.450 to
update the definition of "qualified client" in subsection (2) (a) of
this section to conform to the periodic inflation adjustments of the
dollar amount thresholds established by the U.S. Securities and Ex-
change Commission, as described in Securities and Exchange Commission
Rule 205-3(e), 17 C.F.R. 275.205-3(e), as amended effective November

10, 2021.

AMENDATORY SECTION (Amending WSR 19-03-133, filed 1/18/19, effective
2/18/19)

WAC 460-24A-200 Books and records to be maintained by investment
advisers. (1) If you are an investment adviser registered or required
to be registered pursuant to RCW 21.20.040, vyou must make and keep
true, accurate, and current the following books, ledgers, and records:

(a) A Jjournal or journals, including cash receipts and disburse-
ment records, and any other records of original entry forming the ba-
sis of entries in any ledger.

(b) General and auxiliary ledgers (or other comparable records)
reflecting asset, liability, reserve, capital, income and expense ac-
counts.

(c) A memorandum of each order given by you for the purchase or
sale of any security, of any instruction received by you from a client
concerning the purchase, sale, receipt or delivery of a particular se-
curity, and of any modification or cancellation of any such order or
instruction. The memoranda must show the terms and conditions of the
order, instruction, modification or cancellation; must identify the
person connected with you who recommended the transaction to the cli-
ent and the person who placed the order; and must show the account for
which entered, the date of entry, and the bank or broker-dealer by or
through whom executed where appropriate. Orders entered pursuant to
the exercise of a power of attorney must be so designated.

(d) All check Dbooks, bank statements, canceled checks and cash
reconciliations of the investment adviser.

(e) All bills or statements (or copies thereof), paid or unpaid,
relating to your business.

(f) All trial balances, financial statements, and internal audit
working papers or other supporting financial records relating to your
business as an investment adviser. For purposes of this subsection,
"financial statements" means a balance sheet prepared in accordance
with generally accepted accounting principles in the United States, an
income statement, a cash flow statement, and a net worth computation,
if applicable, as required by WAC 460-24A-170.

(g) Physical or electronic copies of all written communications
received and copies of all written communications sent by you relating
to your investment advisory business including, but not limited to:
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(1) Any recommendation made or proposed to be made and any advice
given or proposed to be given;

(ii) Any receipt, disbursement or delivery of funds or securi-
ties; ((and))

(iii) The placing or execution of any order to purchase or sell
any security((+)); and

(iv) Predecessor performance (as defined in WAC 460-24A-005) and
the performance or rate of return of any or all managed accounts,
portfolios (as defined in WAC 460-24A-005), or securities recommenda-
tions.

Provided, however, That you will not be required to keep any un-
solicited market letters and other similar communications of general
public distribution not prepared by or for you: And provided, That if
you send any notice, circular or other advertisement offering any re-
port, analysis, publication or other investment advisory service to
more than ((ferw)) 10 persons, you will not be required to keep a re-
cord of the names and addresses of the persons to whom it was sent,
except that if such notice, circular or advertisement is distributed
to persons named on any list, you must retain with the copy of such
notice, circular or advertisement a memorandum describing the list and
the source thereof.

(h) A list or other record of all accounts in which you are ves-
ted with any discretionary authority over the funds, securities or
transactions of any client.

(1) A copy of all powers of attorney and other evidences of the
granting of any discretionary authority by any client to you.

(j) A written copy of each signed agreement entered into by you
with any client and all other written agreements otherwise relating to
your business as an investment adviser.

(k) (i) A file containing a copy of each:

(A) Advertisement (as defined in WAC 460-24A-005) that the in-
vestment adviser disseminates, directly or indirectly, except:

(I) For oral advertisements, you may instead retain a copy of any
written or recorded materials used by you in connection with the oral
advertisement; and

(IT) For compensated oral testimonials and endorsements (as de-
fined in WAC 460-24A-005), vyou may instead make and keep a record of
the disclosures provided to clients or investors pursuant to WAC
460-24A-100 (2) (a);

(B) Notice, circular, advertisement, newspaper article, invest-
ment letter, bulletin or other communication, including by electronic
media, and all amendments thereto, that you circulate or distribute,
directly or indirectly, to two or more persons (other than persons
connected with you), and if such communication recommends the purchase
or sale of a specific security and does not state the reasons for the
recommendation, a memorandum by you indicating the reasons for the
recommendation.

(ii) A copy of any qguestionnaire or survey used in the prepara-
tion of a third-party rating included or appearing in any advertise-
ment, in the event you obtain a copy of the gquestionnaire or survey.

(1) (1) A record of every transaction in a security in which you
or any of your advisory representatives has, or by reason of such
transaction acquires, any direct or indirect beneficial ownership, ex-
cept:

(A) Transactions effected in any account over which neither you
nor any of your advisory representatives has any direct or indirect
influence or control; and
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(B) Transactions in securities which are direct obligations of
the United States.

The record must state the title and amount of the security in-
volved; the date and nature of the transaction (i.e., purchase, sale
or other acquisition or disposition); the price at which it was effec-
ted; and the name of the broker-dealer or bank with or through whom
the transaction was effected. The record may also contain a statement
declaring that the reporting or recording of any such transaction will
not be construed as an admission that you or your advisory representa-
tive has any direct or indirect beneficial ownership in the security.
You must record each transaction not later than ((¥er)) 10 days after
the end of the calendar quarter in which the transaction was effected.

(ii) For the purposes of this subsection (1) (1), the following
definitions will apply:

(A) "Advisory representative" means any of your partners, offi-
cers or directors; any employee who participates in any way in the de-
termination of which recommendations will be made, or whose functions
or duties relate to the determination of which recommendation will be
made; any employee who, in connection with his or her duties, obtains
any information concerning which securities are being recommended pri-
or to the effective dissemination of the recommendations; and any of
the following persons who obtain information concerning securities
recommendations being made by you prior to the effective dissemination
of the recommendations:

(I) Any person in a control relationship to you;

(IT) Any affiliated person of a controlling person; and

(IITI) Any affiliated person of an affiliated person.

(B) "Control" means the power to exercise a controlling influence
over the management or policies of a company, unless such power 1is
solely the result of an official position with such company. Any per-
son who owns beneficially, either directly or through one or more con-
trolled companies, more than ((Ewerty—five)) 25 percent of the voting
securities of a company will be presumed to control such company.

(iii) You will not be deemed to have violated the provisions of
this subsection (1) because of the failure to record securities trans-
actions of any supervised person if you establish that you instituted
adequate procedures, and used reasonable diligence to obtain promptly,
reports of all transactions required to be recorded.

(m) (1) Notwithstanding the provisions of (1) of this subsection,
if you are primarily engaged in a business or businesses other than
advising investment advisory clients, you must maintain a record of
every transaction in a security in which you or any of your advisory
representatives (as hereinafter defined) has, or by reason of any
transaction acquires, any direct or indirect beneficial ownership, ex-
cept:

(A) Transactions effected in any account over which neither you
nor any of your advisory representatives has any direct or indirect
influence or control; and

(B) Transactions in securities which are direct obligations of
the United States.

The record must state the title and amount of the security in-
volved; the date and nature of the transaction (i.e., purchase, sale,
or other acquisition or disposition); the price at which it was effec-
ted; and the name of the broker-dealer or bank with or through whom
the transaction was effected. The record may also contain a statement
declaring that the reporting or recording of any transaction shall not
be construed as an admission that you or any of your advisory repre-
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sentatives has any direct or indirect beneficial ownership in the se-
curity. You must record a transaction not later than ((¥en)) 10 days
after the end of the calendar quarter in which the transaction was ef-
fected.

(ii) You are "primarily engaged in a business or businesses other
than advising investment advisory clients" if, for each of your most
recent three fiscal vyears or for the period of time since organiza-
tion, whichever is lesser, vyou derived, on an unconsolidated basis,
more than ((£+£&y)) 50 percent of:

(A) Your total sales and revenues; and

(B) Your income (or loss) before income taxes and extraordinary
items, from such other business or businesses.

(iii) For purposes of this subsection (1) (m) of this section the
following definitions will apply:

(A) "Advisory representative," when used in connection with a
company primarily engaged in a business or businesses other than ad-
vising investment advisory clients, means any partner, officer, direc-
tor, or employee of the investment adviser who participates in any way
in the determination of which recommendation shall be made, or whose
functions or duties relate to the determination of which securities
are being recommended prior to the effective dissemination of the rec-
ommendations; and any of the following persons who obtain information
concerning securities recommendations being made by the investment ad-
viser prior to the effective dissemination of the recommendations or
of the information concerning the recommendations:

(I) Any person in a control relationship to the investment advis-
er;

(IT) Any affiliated person of a controlling person; and

(III) Any affiliated person of an affiliated person.

(B) "Control" means the power to exercise a controlling influence
over the management or policies of a company, unless such power 1is
solely the result of an official position with such company. Any per-
son who owns beneficially, either directly or through one or more con-
trolled companies, more than ((Ewenrty—five)) 25 percent of the voting
securities of a company will be presumed to control such company.

(iv) You will not be deemed to have violated the provisions of
this subsection (1) (m) because of your failure to record securities
transactions of any advisory representative if you establish that you
instituted adequate procedures, and used reasonable diligence to ob-
tain promptly, reports of all transactions required to be recorded.

(n) The following items related to WAC 460-24A-145 and Part 2 of
Form ADV:

(1) A copy of each written statement, and each amendment or revi-
sion, given or sent to any of your clients or prospective clients as
required by WAC 460-24A-145;

(ii) Any summary of material changes that is required by Part 2
of Form ADV that is not included in the written statement; and

(1ii) A record of the dates that each written statement, each
amendment or revision thereto, and each summary of material changes
was given or offered to any client or prospective client who subse-
quently becomes a client.
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ment—adviser—in—referringpotentiat—etientss)) (i) If not included in
the advertisement, a record of the disclosures provided to clients or
investors pursuant to WAC 460-24A-100 (2) (a) and (3) (b);

(1i) Documentation substantiating vyour reasonable basis for be-

lieving that a testimonial or endorsement (as  defined in WAC
460-24A-005) complies with WAC 460-24A-100(2) and that the third-party
rating (as defined in WAC 460-24A-005) complies with WAC

460-24A-100(3); and

(iii) A record of the names of all persons who are your partners,
officers, directors, or employees, or a person that controls, is con-
trolled by, or is under common control with you, or is a partner, of-
ficer, director, or employee of such a person, as needed for the pur-
pose of documenting compliance with the exemption in WAC 460-24A-100
(2) (d) (i1).

(p) All accounts, books, internal working papers, and any other
records or documents that are necessary to form the basis for or dem-
onstrate the calculation of the performance or rate of return of all
managed accounts, portfolios (as defined in WAC 460-24A-005), or se-
curities recommendations in any notice, c¢ircular, advertisement _(as
defined in WAC 460-24A-100), newspaper article, investment letter,
bulletin, or other communication including, but not limited to, elec-
tronic media that you circulate or distribute, directly or indirectly,
to two or more persons (other than persons connected with you), in-
cluding copies of all information provided or offered pursuant to WAC
460-24A-100 (4) (d); provided however, that, with respect to the per-
formance of managed accounts, the retention of all account statements,
if they reflect all debits, credits, and other transactions in a cli-
ent's account for the period of the statement, and all worksheets nec-
essary to demonstrate the calculation of the performance or rate of
return of all managed accounts will be deemed to satisfy the require-
ments of this subsection.

(g) A file containing a copy of all written communications re-
ceived or sent regarding any litigation involving you or any invest-
ment adviser representative or ((empteyee)) supervised person, and re-
garding any written customer or client complaint.

(r) Written information about each investment advisory client
that is the basis for making any recommendation or providing any in-
vestment advice to such client. The written information about the in-
vestment advisory client must include, but is not limited to, the cli-
ent's age, other investments, financial situation and needs, net
worth, ligquid net worth, annual income, tax status, investment objec-
tives, 1investment experience, investment time horizon, liquidity
needs, risk tolerance, and any other information the client may dis-
close to the investment adviser in connection with such recommendation
or investment advice. On an annual basis, the investment adviser must
( (make)) document a reasonable effort to confirm or update the written
information about each investment advisory client.
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(s) Written information about each security that you recommended
a client buy or sell that is the basis for making any recommendation
or providing any investment advice to such client.

(t) Written procedures to supervise the activities of ((empleyees
ard—iavestment—adviser—representatives)) your supervised persons that
are reasonably designed to achieve compliance with applicable securi-
ties laws and regulations, as required by WAC 460-24A-120.

(u) A file containing a copy of each document (other than any no-
tices of general dissemination) that was filed with or received from
any state or federal agency or self regulatory organization and that
pertains to you or your advisory representatives as that term is de-
fined in (m) (iii) (A) of this subsection, which file should contain,
but is not limited to, all applications, amendments, renewal filings,
and correspondence.

(v) If you inadvertently held or obtained a client's securities
or funds and returned them to the client within three business days or
forwarded third-party checks within three business days, you must keep
the following records relating to the inadvertent custody:

(1) Issuer;

(ii) Type of security and series;

(11ii) Date of issue;

(iv) For debt instruments, the denomination, interest rate and
maturity date;

(v) Certificate number, including alphabetical prefix or suffix;

(vi) Name in which registered;

(vii) Date given to the adviser;

(viii) Date sent to client or sender;

(ix) Form of delivery to client or sender, or copy of the form of
delivery to client or sender; and

(x) Mail confirmation number, if applicable, or confirmation by
client or sender of the fund's or security's return.

(w) Copies, with signatures of your appropriate signatory and the
investment adviser representative, of each initial Form U4 and each
amendment to Disclosure Reporting Pages (DRPs) must be retained by you
(filing on behalf of the investment adviser representative) and must
be made available for inspection upon regulatory request.

(x) If you obtain possession of securities that are acquired from
the issuer in a transaction or chain of transactions not involving any
public offering that comply with the exception from custody under WAC
460-24A-109 (1), you must keep the following records:

(1) A record showing the issuer or current transfer agent's name,
address, phone number, and other applicable contact information per-
taining to the party responsible for recording client interests in the
securities; and

(ii) A copy of any legend, shareholder agreement or other agree-
ment showing that those securities are transferable only with prior
consent of the issuer or holders of the outstanding securities of the
issuer.

(yv) A copy of a current written business continuity and succes-
sion plan adopted in accordance with WAC 460-24A-126, and evidence of
the annual review of the business continuity and succession plan. In
addition to the recordkeeping requirements pursuant to subsections (5)
and (7) of this section, you must maintain a current copy of the writ-
ten business continuity and succession plan either in hard copy in a
separate location or stored on electronic storage media that is sepa-
rate from and not dependent upon access to your computers or network.
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(z) Written policies and procedures required to be established
pursuant to WAC 460-24A-120, 460-24A-121, 460-24A-122, 460-24A-123,
and 460-24A-125, and any records required to be created or maintained
thereunder including, but not limited to, evidence of the annual re-
view of policies and procedures, and a record of any violation of the
provisions of the policies and procedures and any action taken as a
result of the violation.

(aa) A copy of a written code of ethics as regquired by WAC
460-24A-123 that establishes standards of business conduct which re-
flect your fiduciary obligations and those of your supervised persons.

(bb) Written physical and cyber security policies and procedures
as required by WAC 460-24A-121 that are reasonably designed to ensure
the security and integrity of your physical and electronic records. In
addition to the recordkeeping requirements pursuant to subsections (5)
and (7) of this section, you must maintain a current copy of the phys-
ical and cyber security policies and procedures either in hard copy in
a separate location or stored on electronic storage media that is sep-
arate from and not dependent upon access to yvour computers or network.

(cc) A copy of the written advisory fee billing information pro-
vided clients in accordance with WAC 460-24A-135, and a written record
of the services provided to each client during the billing period.

(dd) Documentation of client's authorization for each nondiscre-
tionary securities transaction within 10 business days of the transac-
tion.

(ee) A record of who the "intended audience" is for an advertise-
ment pursuant to WAC 460-24A-100(4).

(ff) Documentation of the due diligence vou have conducted re-
garding the ability of your third-party vendors to perform the activi-
ties and functions that you have outsourced to them.

(gg) A record of a trusted contact person for each client ac-
count, and documentation of the disclosure to each client that yvou may
contact the trusted contact person and disclose information to the
trusted contact person about the client's account to address possible
financial exploitation, to confirm the specifics of the client's cur-
rent contact information, health status, or the identity of any legal
guardian, executor, trustee or holder of a power of attorney, or as
otherwise authorized under applicable laws regarding the prevention of
the financial exploitation of wvulnerable adults. You must make a rea-
sonable effort to periodically update the name and contact information
of the trusted contact person.

(2) (a) If you are subject to subsection (1) of this section and
have custody or possession of securities or funds of any client, the
records required to be made and kept under subsection (1) of this sec-
tion must include:

(1) A copy of any and all documents executed by the client (in-
cluding a limited power of attorney) under which the adviser 1is au-
thorized or permitted to withdraw a client's funds or securities main-
tained with a custodian upon the adviser's instruction to the custodi-
an.

(ii) A journal or other record showing all purchases, sales, re-
ceipts and deliveries of securities (including certificate numbers)
for all accounts and all other debits and credits to the accounts.

(iii) A separate ledger account for each such client showing all
purchases, sales, receipts and deliveries of securities, the date and
price of each purchase or sale, and all debits and credits.

(iv) Copies of confirmations of all transactions effected by or
for the account of any client.
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(v) A record for each security in which any client has a posi-
tion, which record must show the name of each client having any inter-
est in each security, the amount of interest of each client, and the
location of each security.

(vi) A copy of each of the client's quarterly account statements,
as generated and delivered by the qualified custodian. If you also
generate a statement that is delivered to the client, you must also
maintain copies of such statements along with the date such statements
were sent to the clients.

(vii) If applicable to your situation, a copy of the special ex-
amination report verifying the completion of the examination by an in-
dependent certified public accountant and describing the nature and
extent of the examination.

(viii) A record of any finding by the independent certified pub-
lic accountant of any material discrepancies found during the examina-
tion.

(ix) If applicable, evidence of the client's designation of an
independent representative.

(b) If you have custody because you advise a pooled investment
vehicle, as defined in WAC 460-24A-005 ((46))) (13) (a) (iii), you must
also keep the following records:

(1) True, accurate and current account statements;

(ii) Where you comply with WAC 460-24A-107 (1) (b) the records re-
quired to be made and kept must include:

(A) The date of the audit;

(B) A copy of the audited financial statements; and

(C) Evidence of the mailing of the audited financial statements
to all limited partners, members or other beneficial owners within
( (ere—hundred—Etwenty)) 120 days of the end of its fiscal year.

(iii) Where you comply with WAC 460-24A-107 (1) (a) the records
required to be made and kept must include:

(A) A copy of the written agreement with the independent party
reviewing all fees and expenses, indicating the responsibilities of
the independent party; and

(B) Copies of all invoices and receipts showing the approval by
the independent party for payment through the qualified custodian.

(c) If you have custody because you are acting as the trustee for
a beneficial trust as it is described in WAC 460-24A-109(3), you must
also keep the following records until the account is closed or the ad-
viser is no longer acting as trustee:

(1) A copy of the written statement given to each beneficial own-
er setting forth a description of the requirements of WAC 460-24A-105
and the reason why you will not be complying with those requirements;
and

(ii) A written acknowledgment signed and dated by each beneficial
owner, and evidencing receipt of the statement required under WAC
460-24A-109 (3) (b) .

(3) If you are subject to subsection (1) of this section and you
render any investment supervisory or management service to any client,
you must, with respect to the portfolio being supervised or managed
and to the extent that the information is reasonably available to or
obtainable by you, make and keep true, accurate and current:

(a) Records showing separately for each client the securities
purchased and sold, and the date, amount and price of each purchase or
sale.
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(b) For each security in which any client has a current position,
information from which you can promptly furnish the name of each cli-
ent, and the current amount or the interest of the client.

(4) Any books or records required by this section may be main-
tained by you in such manner that the identity of any client to whom
you render investment supervisory services 1is indicated by numerical
or alphabetical code or some similar designation.

(5) If you are subject to subsection (1) of this section, you
must preserve the following records in the manner prescribed:

(a) All books and records required to be made under the provi-
sions of subsections (1) to (3), inclusive, of this section except for
books and records required to be made pursuant to subsection (1) (k)
and (p) of this section must be maintained and preserved in an easily
accessible place for at least six years from the date the last entry
was made on the record, the first two years in your principal office.

(b) Your partnership articles and any amendments, articles of in-
corporation, charter documents, minute books and stock certificate
books of you and any of your predecessors, must be maintained in your
principal office and preserved until at least three years after termi-
nation of the enterprise.

(c) Books and records required to be made pursuant to subsection
(1) (k) and (p) of this section must be maintained and preserved in an
easily accessible place for a period of not less than ((f&we)) six
years, the first two years in your principal office, from the end of
the fiscal year during which you last published or otherwise dissemi-
nated, directly or indirectly, including by electronic media, the no-
tice, circular, advertisement, newspaper article, investment letter,
bulletin, or other communication.

(d) Notwithstanding other record preservation requirements of
this section, you must maintain the following records or copies at
your business location from which the customer or client is being pro-
vided or has been provided with investment advisory services:

(1) Records required to be preserved under subsections (1) (c),
(g) through (3), (1), (m), (n), (o), and (gq) through (dd), (2), and
(3) of this section must be maintained for the period prescribed in
(a) of this subsection; and

(ii) Records or copies required pursuant to subsection (1) (k) and
(p) of this section which records or related records identify the name
of the investment adviser representative providing investment advice
from that business location, or which identify the business locations'
physical address, mailing address, electronic mailing address, or tel-
ephone number must be maintained for the period prescribed in (c) of
this subsection.

(6) If you are an investment adviser subject to subsection (1) of
this section, you must, before ceasing to conduct or discontinuing
business as an investment adviser, arrange for and be responsible for
the preservation of the books and records required to be maintained
and preserved under this section for the remainder of the period
specified in this section, and must notify the director in writing of
the exact address where the books and records will be maintained dur-
ing the period.

(7) (a) The records required to be maintained and preserved pur-
suant to this section may be immediately produced or reproduced, and
maintained and preserved for the required time, by an investment ad-
viser on:

(1) Paper or hard copy form, as those records are kept in their
original form;
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(ii) Micrographic media, including microfilm, microfiche, or any
similar medium; or

(iii) Electronic storage media, including any digital storage me-
dium or system that meets the terms of this section.

(b) If you are an investment adviser required to maintain and
preserve records pursuant to this section, you must:

(1) Arrange and index the records in a way that permits easy lo-
cation, access, and retrieval of any particular record;

(ii) Provide promptly any of the following that the director may
request:

(A) A legible, true, and complete copy of the record in the medi-
um and format in which it is stored;

(B) A legible, true, and complete printout of the record; and

(C) Means to access, view, and print the records; and

(iii) Separately store, for the time required for preservation of
the original record, a duplicate copy of the record on any medium al-
lowed by this section.

(c) If the records that the investment adviser 1is required to
maintain and preserve pursuant to this section are created or main-
tained on electronic storage media, the investment adviser must estab-
lish and maintain procedures:

(1) To maintain and preserve the records, so as to reasonably
safeguard them from loss, alteration, or destruction;

(ii) To 1limit access to the records to properly authorized per-
sonnel and the director; and

(iii) To reasonably ensure that any reproduction of a nonelec-
tronic original record on electronic storage media is complete, true,
and legible when retrieved.

(8) As used in this section, "investment supervisory services"
means the giving of continuous advice as to the investment of funds on
the basis of the individual needs of each client; and "discretionary
authority" does not include discretion as to the price at which, or
the time when, a transaction is or is to be effected, if, before the
order 1s given by the investment adviser, the client has directed or
approved the purchase or sale of a definite amount of the particular
security.

(9) Any book or other record made, kept, maintained, and pre-
served in compliance with Rules 17a-3 and 17a-4 under the Securities
Exchange Act of 1934, which is substantially the same as the book or
other record required to be made, kept, maintained, and preserved un-
der this section, will be deemed to be made, kept, maintained, and
preserved in compliance with this section.

(10) If you are an investment adviser registered or required to
be registered in this state and have your principal place of business
in a state other than this state, you are exempt from the requirements
of this section, provided you are registered in the state where vyou
have your principal place of business and are in compliance with that
state's recordkeeping requirements.

(11) If you are an investment adviser registered or required to
be registered under RCW 21.20.040, you must make the records required
to be maintained under this section easily accessible for inspection
by the director or the director's representatives. In the conduct of
an examination authorized by RCW 21.20.100(4), you must honor all re-
quests by the director or the director's representatives to have phys-
ical access to all areas of the office that is the subject of the ex-
amination. Upon request, you must permit the director or the direc-
tor's representatives to access, copy, scan, i1image, and examine all
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records and electronic data that you are required to retain under this
section.

AMENDATORY SECTION (Amending WSR 19-03-133, filed 1/18/19, effective
2/18/19)

WAC 460-24A-205 Notice of changes by investment advisers and in-
vestment adviser representatives. (1) If you are an investment advis-
er registered or required to be registered pursuant to RCW 21.20.040,
you must:

(a) Promptly file with IARD, in accordance with the instructions
to Form ADV, any amendments to your Form ADV. An amendment will be
considered promptly filed if it is filed within ((fhirty)) 30 days of
the event that requires the filing of the amendment;

(b) File an annual updating amendment to the Form ADV with IARD
within ((sdmety)) 90 days after the end of your fiscal year;

(c) File with the director by email ((£kirty)) 30 days prior to
intended use any amendments to your advisory contracts or offering ma-
terials for any pooled investment vehicles that you advise. This in-
cludes the advisory contracts or offering materials that you intend to
use 1n connection with any newly formed pooled investment vehicles to
which you will provide investment advice. You may not use the new or
amended advisory contracts or offering materials until the director
has cleared them for use; ((and))

(d) Promptly file with the director by email any amendment to
your list of the custodians that hold the client funds or securities
that you supervise or manage. If you disclose this information on
Schedule D of Form ADV Part 1A, and you file an amendment to Form ADV
pursuant to (a) of this subsection, you will have satisfied this re-
gquirement. The director will consider an amendment to be filed prompt-
ly if it is filed within ((hixty)) 30 days of the event that requires
the filing of the amendment; and

(e) Promptly file an amendment to Form BR with TARD to correct
any information contained on the Form BR that has become inaccurate or
incomplete. You must promptly notify the director on Form BR if you
open a branch office in Washington, engage a new person in charge at a
branch office in Washington, acquire a branch office of another in-
vestment adviser in Washington, or relocate or close a branch office
to Washington;

(f) Promptly notify the director by email if the errors and omis-
sions insurance policy that vyou maintain to comply with WAC
460-24A-051 is canceled, terminated, or substantially modified; and

(g) File with the director by email proof of the annual renewal
of the errors and omissions insurance policy that you maintain to com-
ply with WAC 460-24A-051 no later than 30 days after the renewal of
the policy.

(2) If you are an investment adviser representative registered or
required to be registered pursuant to RCW 21.20.040, vyou have a con-
tinuing obligation to update the information required by Form U4 as
changes occur and you must promptly file with IARD any amendments to
your Form U4. An amendment will be considered promptly filed if it 1is
filed within ((hirty)) 30 days of the event that requires the filing
of the amendment.
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AMENDATORY SECTION (Amending WSR 19-03-133, filed 1/18/19, effective
2/18/19)

WAC 460-24A-220 Unethical business practices—Investment advis-
ers and federal covered advisers. If you are an investment adviser,
investment adviser representative, or a federal covered adviser, you
are a fiduciary and have a duty to act primarily for the benefit of
your clients. If you are a federal covered adviser, the provisions of
this subsection apply to the extent that the conduct alleged is frau-
dulent, deceptive, or as otherwise permitted by the National Securi-
ties Markets Improvement Act of 1996 (Pub. L. No. 104-290). While the
extent and nature of this duty varies according to the nature of the
relationship with the client and the circumstances of each case, in
accordance with RCW 21.20.020 (1) (c) and 21.20.110 (1) (g) you must not
engage 1in dishonest or unethical business practices including, but not
limited to, the following:

(1) Recommending to a client to whom investment supervisory, man-
agement or consulting services are provided the purchase, sale or ex-
change of any security without reasonable grounds to believe that the
recommendation is suitable for the client on the basis of information
furnished by the client after reasonable inquiry concerning the cli-
ent's investment objectives, financial situation and needs, and any
other information known by the investment adviser, investment adviser
representative, or federal covered investment adviser.

(2) Exercising any discretion in placing an order for the pur-
chase or sale of securities for a client without obtaining written
discretionary authority from the client within ((fen)) 10 Dbusiness
days after the date of the first transaction placed pursuant to oral
discretionary authority, unless the discretion relates solely to the
price at which, or the time when, an order involving a definite amount
of a specified security must be executed, or both.

(3) Inducing trading in a client's account that i1s excessive in
size or frequency in view of the financial resources, investment ob-
jectives and character of the account in light of the fact that an in-
vestment adviser, investment adviser representative, or federal cov-
ered adviser in such situations can directly benefit from the number
of securities transactions effected in a client's account. The rule
appropriately forbids an excessive number of transaction orders to be
induced by an adviser for a "customer's account."

(4) Placing an order to purchase or sell a security for the ac-
count of a client without authority to do so.

(5) Placing an order to purchase or sell a security for the ac-
count of a client upon instruction of a third party without first hav-
ing obtained a written third-party trading authorization from the cli-
ent.

(6) Borrowing money or securities from a client unless the client
is a broker-dealer, an affiliate of the investment adviser, ((e¥)) a
financial institution engaged in the business of loaning funds, or a
relative as defined in RCW 21.20.005.

(7) Loaning money or securities to a client unless you are a fi-
nancial institution engaged in the business of loaning funds ((e®))_,
the client is an affiliate of the investment adviser, or the client is
a relative as defined in RCW 21.20.005.

(8) Misrepresenting to any advisory client, or prospective advi-
sory client, the qualifications of the investment adviser, investment

[ 54 ] RDS-6957.1



adviser representative, federal covered adviser, or any employee, or
person affiliated with the investment adviser, or misrepresenting the
nature of the advisory services being offered or fees to be charged
for such service, or to omit to state a material fact necessary to
make the statements made regarding qualifications, services or fees,
in light of the circumstances under which they are made, not mislead-
ing.

(9) Providing a report or recommendation to any advisory client
prepared by someone other than you without disclosing that fact. (This
prohibition does not apply to a situation where you use published re-
search reports or statistical analyses to render advice or where you
order such a report in the normal course of providing service.)

(10) Charging a client an unreasonable advisory fee.

(11) Failing to disclose to clients in writing before any advice
is rendered any material conflict of interest relating to the invest-
ment adviser, investment adviser representative, federal covered ad-
viser, or any employees or affiliated persons thereof which could rea-
sonably be expected to impair the rendering of unbiased and objective
advice including, but not limited to:

(a) Compensation arrangements connected with advisory services to
clients which are in addition to compensation from such clients for
such services;

(b) Charging a client an advisory fee for rendering advice when
compensation for effecting securities transactions pursuant to such
advice will be received by the investment adviser, investment adviser
representative, federal covered investment adviser, or employees or
affiliated persons thereof; and

(c) Serving as an officer, director, or similar capacity of any
outside company or other entity.

(12) Guaranteeing a client that a specific result will be ach-
ieved (gain or no loss) with advice which will be rendered.

(13) Publishing, circulating or distributing any advertisement
which does not comply with ((Rete—2064—F—under—theInvestment—Advis—
ers—PAet—of31940)) WAC 260-24A-100.

(14) Disclosing the identity, investments, or other financial in-
formation of any client or former client unless required by law to do
so, or unless consented to by the client.

(15) Taking any action, directly or indirectly, with respect to
those securities or funds in which any client has any beneficial in-
terest, where you have custody or possession of such securities or
funds when the action of the investment adviser, federal covered ad-
viser, or investment adviser representative or employee 1is subject to
and does not comply with applicable custody requirements.

(16) Entering into, extending or renewing any investment advisory
contract that does not comply with the requirements set forth in WAC
460-24A-130.

(17) Failing to establish, maintain, and enforce written policies
and procedures pursuant to WAC 460-24A-120, 460-24A-121, 460-24A-122,
460-24A-123, 460-24A-125, or 460-24A-126 ( (+460—24A200—{1 = r+—Faa)rs
er—{Pb})) ) .

(18) Entering into, extending, or renewing any advisory contract
contrary to the provisions of section 205 of the Investment Advisers
Act of 1940 (15 U.S.C. 80b-5). This provision will apply to all advis-
ers and investment adviser representatives registered or required to
be registered under the Securities Act of Washington, chapter 21.20
RCW, notwithstanding whether you would be exempt from federal regis-

[ 55 ] RDS-6957.1



tration pursuant to section 203 (b) of the Investment Advisers Act of
1940 (15 U.S.C. 80b-3(b)).

(19) To indicate or require by contract or otherwise, any condi-
tion, stipulation, or provisions binding any person to waive or limit
compliance with, or require indemnification for any violations of, any
provision of the Securities Act of Washington, chapter 21.20 RCW, or
the rules adopted thereunder, or of the Investment Advisers Act of
1940 (15 U.S.C. 80b-1 et seg.), or any other practice contrary to the
provisions of section 215 of the Investment Advisers Act of 1940 (15
U.S.C. 80b-15).

(20) Engaging in any act, practice, or course of business which
is fraudulent, deceptive, manipulative or unethical.

(21) Engaging in conduct or any act, indirectly or through or by
any other person, which would be unlawful for such person to do di-
rectly under the provisions of the Securities Act of Washington, chap-
ter 21.20 RCW, or any rule or regulation thereunder.

(22) Using any term or abbreviation thereof in a manner that mis-
leadingly states or implies that a person has special expertise, cer-
tification, or training in financial planning, including, but not
limited to, the misleading use of a senior-specific certification or
designation as set forth in WAC 460-25A-020.

(23) Making, in the solicitation of clients, any untrue statement
of fact, or omitting to state a material fact necessary in order to
make the statement made, in 1light of the circumstances under which
they are made, not misleading.

(24) Failing to provide advisory fee billing information to advi-
sory clients pursuant to WAC 460-24A-135.

(25) Failing to provide training regarding the financial exploi-
tation of vulnerable adults pursuant to WAC 460-24A-190.

(26) Accessing a client's account by using the client's own
unique identifying information (such as username and password) .

(27) Failing to pay and fully satisfy any final judgment or arbi-
tration award resulting from an investment-related, client- initiated
arbitration or court proceeding, unless alternative payment arrange-
ments are agreed to between the client and the investment adviser or
investment adviser representative, in writing, and the investment ad-
viser or investment adviser representative complies with the terms of
the alternative payment arrangement.

(28) Attempting to avoid payment of any final judgment or arbi-
tration award resulting from an investment-related, client-initiated
arbitration or court proceeding, unless alternative payment arrange-
ments are agreed to between the client and the investment adviser or
the investment adviser representative, in writing, and the investment
adviser or investment adviser representative complies with the terms
of the alternative payment arrangements.

(29) Failing to pay and fully satisfy any fine, civil penalty,
order of restitution, order of disgorgement, or similar monetary pay-
ment obligation imposed upon the investment adviser or investment ad-
viser representative by the Securities and Exchange Commission, the
securities of other financial services requlator of any state or prov-
ince, or any self-regqulatory organization.

(30) Failing to keep and maintain a copy of the written invest-
ment advisory contract required by WAC 460-24A-130 and 460-24A-200
(1) (71) for each client.

The conduct set forth above 1is not ((ipetusiwe)) exclusive. En-
gaging in other conduct such as nondisclosure, incomplete disclosure,
or deceptive practices will be deemed an unethical business practice.
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The federal statutory and regulatory provisions referenced herein will
apply to investment advisers, investment adviser representatives, and
federal covered advisers, to the extent permitted by the National Se-
curities Markets Improvement Act of 1996 (Pub. L. No. 104-290).

REPEALER

The following section of the Washington Administrative Code 1is
repealed:

WAC 460-24A-108 Additional custody requirements for an
investment adviser that acts as trustee
and investment adviser to a trust.
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