June 5th, 2017
June 30th, 2017
Linda Jekel - Director
Doug Lacy Roberts - Program Manager
Cred it Union Division
Tumwater, WA 98501
Re: Comments and questions regarding MBL Rule- Making
Dear Linda and Doug
On behalf of North Coast Credit Union we appreciate and commend you for your MBL rule making
process and look forward to the final changes and adoption.
At our last meeting, it was my understanding that you are leaning toward adoption of the lnteragency
Real Estate Guidelines - Part 356 and conditionally increasing the concentration limits for Acquisition,
Development and Construction (ADC) from 15% to 25% of capital. North Coast supports these proposed
changes but wou ld like to clarify and/or comment a follows:

1. The lnteragency guidel ine provisions outlined under" Loans-In- Excess of Supervisory Loan- toVa lue Limits" conditiona lly provide the lender with the option of exceeding regulatory loan to
value gu idelines, without requesting formal loan to va lue waivers. Is it the intent of the DFI to
adopt the same provision - subject to aggregate loan to va lue over limits not exceed ing 100% of
capita l, mitigating factors and board reporting?.
Based on your comments at our last meeting, my impression was th is alternative to specific-one
time, or permanent loan to value waivers is alien, not preferred or possible. Attached you will
find the FDIC Regulations for Guidelines and Standards for Real Estate Lending Part 365 Excerpt for " Loans in Excess of Supervisory Limits" for your reference, review and
consideration.

2.

Definition of Acquisition, Development and Construction Loans increase from 15 to 25% of
capita l. North Coast supports this change, but there appears to be differing opinions among the
lenders comments as to the definition of an ADC Loa n. Based on my 40+ years with commercia l
banks and ADC lending, the primary difference and definition of an ADC loan versus other types
of acquisition, development and construction loans, is that the loan is short term (1-2+ years)
and the primary source of repayment is from the speculative sa le of the property. In other
words, a combination interim -pe rman ent loan to acquire land, develop and construct for
business use or rental income would not be a specu lative ADC loan. Can you clarify if the

proposed 25% cap is limited to shorter term - speculative ADC lending or a much broader
definition ?
Thank you for your response and clarification fo r what type of loans are considered ADC Lending
by the DFl-Credit Unions. Given t he assumption that any and all MBL Real Estate - Acquisition,
Development and Construction Loans must be included in the proposed 25% concentration
limit, we would encourage the DFI to consider higher concentration limits and/or sub- limits as
follows:
Non Speculative Construction (ADC) Loans
Speculative Construction (ADC) Loans
Tota l Construction ADC Loans

Up to 25% of Equity
Up to 15%-25% of Equity
Up to 40%-50% of Equity

Non Speculative Construction Loans where the source of repayment is from the cash flow of
the property, business, borrowers and guarantors. Typically with permanent take out loans, or
combination construction permanent loans - supported by absorption rates, leases, owner
occupied, real estate investment portfolio, interest reserves and/or secondary cash flow
sources.
Speculative Construction ADC Loans where the source of repayment is from the sale of
individual o r bulk residential or com mercial building sites, single family homes, residential or
commercial condos and other commercial rea l estate co llaterals. Typically under short term
financing arrangements, including lines of credit, mezza nine financing etc.
NCCU concurs with regulatory concerns and guidance t hat ADC Construction Financing - where
the primary source of repayment is from the speculat ive sale of the collateral warrants lower
concentration limits and enhanced underwriti ng and scrutiny. However, not all MBL
construction loan types ca rry the same risk profile and we believe further consideration should
be given to this matter.
Attached you will find excerpts from the FDIC Supervisory Insights which supports this position
as well as guidance on speculative sources of repayment and ADC Construction concentration
limits up to 100% of capital and total Commercial Real Estate Loans up to 300% of capital.

3. While we appreciate the proposed increase on unsecured lending from $100M to $250M we will
most likely retain our house limits at $100M and consider unsecured loans in excess of $100M
as an exception, or case-by-case basis. Based on our experience, we believe unsecured and auto
lending in excess of 100% LTV to be higher risk lending activities. Given the regulatory
acceptable risk thresholds on these two products, we are surprised that non-real estate MBL
lending is limited to 80% LTV with higher limits-subject to the wavier process.

4. The preliminary discussion at the June meeting regarding Non-Conforming Loans and
Compliance within 30 days is perceived as extremely problematic- if not legally impossible - due
to existing contractual relationships between lender and borrower. In those instances where
col lateral valuation changes occur, but the loan is otherwise performing and not adversely
classified - the loan is deemed to be cash flow dependent from the subject property cash flow

and/or the global cash flow of the borrowers or guarantors. In other words the collateral value is
a secondary consideration. However, if the loan is adversely classified and collateral
dependent - then specific reserves may be the offsetting remedy. In addition, loan work outs
with or without new money, do not always conform to loan to value advance limits, or other
underwriting standards, but they often result in an improved likelihood of loan performance
towards achieving our mutual goals of minimizing loss and/or maximizing recovery. While
lender best efforts to remedy non-compliance issues is always a priority, a 30 day requirement
could be counterproductive to the member, lender and our mutual goa ls.
With respect to individual non-conforming loans or aggregate concentration limit issues, due to
unanticipated lower capital ratios, a plan to remedy is prudent, but notwithstanding success or
failure of any short term remedy plan, a discontinuance of originating such loan types until
compliance is achieved, would be the preferred and practical solution.

Summary
NCCU appreciate the DFl' S commitment to moving away from "prescriptive requirements"
toward a broader " principles based" regulatory approach .
The elimination, or reduction of waivers and increasing our lending limits and concentrations
limits is a priority in meeting the needs of our existing and potential members. Many high value
members seeking timely MBL loans -which often require expensive 3rd party reports - are not
willing to accept the additional time requirements and uncertainty when their loan request
requires a waiver. Any and all efforts to make this process easier and more flexible would be
appreciated including, but not limited to;
•

Loan to value guidance for real estate loans with lenders ability to exceed the LTV limits
- on a case by case basis - with internal board exception reporting with the excess loan
to value amount offset and depe ndent upon adequate equity requirements.

•

Separate CRE and Speculative ADC Lending guidance and acceptable concentration
limits for each would be another improvement and provide greater consistency
between financial institutions which differentiates the risk between general CRE
and speculative CRE.
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Managing Commercial Real Estate Concentrations
Commercial real estate (CRE) loans comprise a major portion of many banks' loan portfolios. Demand for CRE
lending-a traditional core business for many community banks-has been very strong in recent years, and a
growing number of banks have CRE concentrations that are high by historical standards and rising. Growth in
land acquisition, development, and construction (ADC) lending has been especially pronounced. Many de novo
banks in areas w ith significant job and population growth (predominately in East and West Coast states) have
used ADC loans as the primary asset class to drive growth and meet pre-opening projections. The rapid growth
in CRE exposures in recent years presents additional challenges for bank management as it monitors and
controls risks it may not have faced in the past.
In response to rapid growth in CRE loan concentrations and observed weaknesses in risk management practices
at some institutions, the Federal Deposit Insurance Corporation (FDIC), the Board of Governors of the Federal
Reserve System (FRB), and the Office of the Comptroller of the Currency (OCC) (collectively, the federal banking
agencies) published Joint Guidance on Concentrations in Commercial Real Estate Lending, Sound Risk
Management Practices (CRE guidance) in December 2006.l This article provides additional information and
context to some of the topics discussed in the CRE guidance, drawn from the authors' firsthand observation of
the risk management practices of both large and small banks. It covers market monitoring and analysis, credit
underwriting and administration, portfolio management, credit risk rating and review, and stress testing.
Background
According to History of the Eighties-Lessons for the Future, the high number of bank and savings institution
failures during the 1980s and early 1990s can be attributed primarily to overinvestment in CRE loans.i Weak
underwriting standards and portfolio management techniques during this time contributed to a significant
oversupply of CRE properties that weakened the entire CRE market. leaving borrowers unable to repay their
loans and collateral that provided far less support than originally thought. Other factors that contributed to the
CRE losses included:
•
•
•
•
•
•
•
•

Lack of market information
Highly leveraged transactions
Relatively low borrowing costs and the easy availability of credit
Government policy, including income tax benefits
Long gestation periods that allowed supply-and-demand dynamics to change before a project's completion
Nonrecourse lending and legal structures that shielded project sponsors from risk
Out-of-area lending, including the purchase of loan participations from out-of-area lenders
An unregulated real estate appraisal industry that often used inflated assumptions and relied on
inexperienced appraisers

Today, many lenders, directors, and senior officers have not experienced a CRE downturn in their careers. They
may never have learned the lessons of the 1980s or may view them as distant history that "can't happen again."
Industry and regulatory changes that arose from the tumult of the 1980s remain intact and are intended to
prevent a re-occurrence of the ill-conceived practices of the past. For example, the appraisal industry is now
regulated, and appraisal quality is far superior to what it was in the 1980s. Banks and thrifts must now follow
federal appraisal regulations, and regulators require banks to establish an effective real estate appraisal and
evaluation program to ensure independence and improve quality. ~ i
In addition to the changes regarding appraisals, the federal banking agencies, along with the Office of Thrift
Supervision (OTS), have established underwriting and risk management requirements.i A pillar of these
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requirements is loan-to-value (LTV) limits for different CRE property types. Adhering to these regulatory LTV
limits should make institutions less vulnerable to downturns in CRE markets, as borrowers will have more
tangible equity in the collateral real estate to cushion against declining values. Conversely, institutions that ignore
these LTV limits and have substantial volumes of high LTV loans are more susceptible to the adverse affects of
CRE downturns.
CRE loan growth recently prompted regulators to issue guidance to address concerns about CRE concentrations
and to provide expectations for managing a concentrated portfolio. The CRE guidance recognizes that
diversification can be achieved within CRE portfolios and differentiates risk in different types of CRE loans. The
guidance "focuses on those CRE loans for which the cash flow from the real estate is the primary source of
repayment rather than loans to a borrower for which real estate collateral is taken as a secondary source of
repayment or through abundance of caution."!i The target of the guidance, then , generally would include
development and construction loans for which repayment is dependent upon the sale of the property as well as
properties for which repayment is dependent upon rental income.
The CRE guidance also identifies institutions that are potentially exposed to significant CRE concentration risk as
those that have experienced rapid growth in CRE lending, have notable exposures to a specific type of CRE, or
are approaching or exceed the following supervisory criteria:
• Total loans reported on the Report of Condition for construction, land development, and other land
represent 100 percent or more of the institution's total capital ; or
• Total CRE loans as defined in the CRE guidance represent 300 percent or more of the institution's total
capital, and the outstanding balance of the institution's CRE loan portfolio has increased by 50 percent or
more during the prior 36 months.
These criteria are not limits and are viewed neither negatively nor as a safe haven. A bank can have significant
diversification within its CRE portfolio or have a concentration within a specific CRE category. If a bank's portfolio
goes outside of these general guidelines, as many do, the bank will not automatically be criticized, but
heightened risk management practices may be needed . Different CRE types may have different risk
characteristics. Risk management practices should be commensurate with the complexity of the bank and its
portfolio. The guidance states, "in evaluating CRE concentrations, the Agencies will consider the institution's own
analysis of its CRE portfolio, including consideration of factors such as:
•
•
•
•
•

Portfolio diversification across property types.
Geographic dispersion of CRE loans.
Underwriting standards.
Level of pre-sold units or other types of take-out commitments on construction loans.
Portfolio liquidity (ability to sell or securitize exposures on the secondary market). "I

These factors could mitigate the risk posed by the concentration. Additionally, banks that have experienced
recent, significant growth in CRE lending will receive closer regulatory review than those that have demonstrated
a successful track record of managing the risks of CRE concentrations.
The remainder of this article provides context and additional information for some of the topics addressed in the
CRE guidance.
Market Monitoring and Analysis
A bank's ability to monitor developments in its CRE market area is a critical element of successful CRE lending.
Various tools may be available to monitor CRE markets, depending on the size of the market. In many larger
metropolitan statistical areas (MSAs), institutions can obtain market data for CRE other than single-family
residential properties from national providers such as Property & Portfolio Research, Real Estate Investment
Services, and Torte-Wheaton Research . Residential market information is also available from a number of
national and regional providers. Outside of large MSAs, vendor data are often unavailable. In these areas, inhouse knowledge and communication with local builders, developers, real estate agents, and civic leaders may
be the primary tools for gathering information on market activity and gauging market conditions.
The level of CRE monitoring required can differ among institutions depending on exposure level or perceived risk
in a product type or geographic area. Institutions involved in construction and development lending have a
greater need to monitor CRE markets, as conditions can change dramatically between the time an institution
makes a loan commitment and the time a project is completed. Monitoring speculative single-family housing
development can be especially challenging. Institutions must have a clear understanding of the demand for
housing within geographic areas, submarkets, or specific projects, as well as price points within markets or
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projects. Institutions should track available inventory and their own levels of exposure at a level of granularity
sufficient to allow management to determine if the institution should curtail lending for specific products or in
locations of concern , even if other products or locations continue to perform well. The granularity warranted may
be product-by-product, location-by-location or some other degree (e.g., price point, speculative versus presold),
depending upon the institution's markets and product types.
Markets may be monitored by staff or management, but ultimately both must understand what is being monitored
and why. The monitoring function can be organized in a variety of ways. For example, the institution may create a
CRE risk management function that is responsible for establishing CRE concentration risk limits (approved by the
institution's board) and overseeing compliance with those limits. To ensure that risk management and lending are
working in concert, the two functions must communicate. The lending staff must pass along market information to
the risk management function . Once risk management has compiled the information, it must deliver its market
analysis back to the lending staff. (See Figure 1.) This mechanism ensures that both risk management and the
lending staff are in agreement about the marketplace conditions and the lending strategy.

Figure 1. Communication must occur between lending and risk management functions.
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Risk management staff should provide its analysis of market data to senior management in a manner they can
use to develop a comprehensive lending and risk mitigation strategy. A common delivery method is to provide
lenders with a "heat map" that details management's view of the demand for product types in each geographic
market and directs lenders' degree of aggressiveness for those products. A heat map can serve as a quick
reference to identify whether the strategy for a particular market or product type is to grow, maintain, or reduce
exposure. In markets where demand is very strong, management may instruct lending staff to pursue additional
opportunities and adjust pricing and other terms to attract additional business. In areas where management
deems risks to be higher, lenders may be instructed to curtail or discontinue lending activities altogether.
No matter the form of the market analysis, management must convey its strategy to lending staff in a timely
manner and maintain sufficient oversight of lending activity to ensure that the loans being originated are
consistent with management's strategy. Reporting systems should be sufficiently detailed to identify situations
where the strategy is not being followed.

Credit Underwriting Standards and Administration
A CRE concentration increases the importance of sound lending policies. An institution's lending policies should
communicate the level of risk acceptable to its board of directors. The policies should provide clear and
measurable underwriting standards that enable lending staff to evaluate all relevant credit and market factors.
The CRE guidance provides several internal and external factors that should be considered when establishing
policies, such as market position, historical experience, present and prospective trade area, probable future loan
and funding trends, staff capabilities, and technology resources.
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Institutions should also consider the following items with regard to managing construction loans:
• Independent property inspections-There should be initial site visits and ongoing inspections during the
construction phase.
• Loan disbursement practices-They should be based on engineering or inspection reports, requirements
for lien waivers from subcontractors, etc.
• Sponsor/developer experience level-Institutions should establish standards to ensure that the
sponsor/developer as well as the underlying contractor has a proven track record and sufficient
experience in the market and in the property type being developed to complete the proposed project.
• Loan agreements, collateral documentation, and appraisal practices-Robust loan agreements and
collateral documentation are expected. Plans and budgets are also needed to establish
disbursemenUdraw schedules. Loan agreements should clearly communicate draw schedules, release
provisions, and repayment requirements.
• Debt service coverage analysis-Debt service coverage thresholds as well as presold or preleased
standards are useful tools to control the risks in a CRE transaction.
• Sponsor or guarantor financial analysis, if applicable.
An institution's lending policies should permit only limited exceptions to underwriting standards. When an
institution permits an exception, it should document how the transaction does not conform to the institution's
policy or underwriting standards and why the exception is in the best interest of the bank. The institution should
also ensure that appropriate management approvals are obtained. Robust risk management systems can also
track the number of exceptions by type and amount to help point out areas of policy that may need permanent
amendment or that need to be reinforced by the institution's board of directors.
Portfolio Management
The bank should have a management information system (MIS) that provides sufficient information to measure ,
monitor, and control CRE concentration risk. This includes meaningful information on CRE portfolio
characteristics relevant to the institution's lending strategy, underwriting standards, and risk tolerances. Many
institutions will want to expand the level of information captured to specifically include underwriting
characteristics, such as LTVs, debt service coverage levels, speculative versus presold units, etc., to allow for
more enhanced reporting and analysis. Information can be captured on mainframe systems or other
systems-including the use of simple spreadsheets-but should be retained in a form that can be readily
accessed for analysis purposes.
MIS reports may include:
• CRE loan segmentations (to determine diversification within a portfolio)
• Established concentration limits (for CRE in aggregate as well as by subcategory)
• Concentration reports by property type
Presold (considered lowest risk, but purchaser deposit amounts should be considered)
Speculative (no sales contract or prelease agreement exists)
Portfolio or borrower aging (age of CRE inventory by portfolio or borrower)
Aggregate by market (CRE inventory broken down by market or submarket)
Aggregate by price range (CRE inventory broken down by price range)
• Borrower concentration reports, including guidance line (informal, uncommitted) limits
• Loan underwriting exception reports (CRE loans requiring loan policy exception approvals)
Number and volume of exceptions by nature, justification, and trends
Performance of exception loans compared with loans underwritten within guidelines
• Supervisory LTV exception reports§
• Typical loan production and performance reports by type, region, officer, etc.
0
0

0

0
0

0
0

Many banks fail to collect the data necessary to produce the reports listed above. They may have separate
legacy systems that do not aggregate data efficiently, if at all. In addition, many banks do not have the resources
to search hard copy files and backfill data into their systems. Management first needs to identify the drivers that
will affect segmentation at origination and then capture those data fields on the system. These drivers could be
LTV, rate type (fixed versus floating), debt coverage ratios, or large tenants that could create concentrations
when aggregated.
CRE markets are typically cyclical. Strong markets promote additional building, which can result in oversupply
followed by weakened market fundamentals. Consequently, the real benefit of implementing systems to identify
and control CRE concentrations lies in limiting the level of risk brought on by those concentrations when markets
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begin to falter. While it may be easy to manage a concentration during the good times, managing one once
market demand has slowed is much more challenging .
Good risk management starts with setting reasonable concentration limits for different products and markets.
Adjusting those limits when market fundamentals change is also a prudent risk management tool. After all, how
beneficial can market monitoring and analysis be if concentration limits and exposures are not adjusted when
that market information indicates a change in market conditions? Listed below are some examples of possible
indicators that particular markets are at or near a peak. The specific numerical examples are not intended to
represent triggers we believe bankers should use, but merely to illustrate that management may wish to consider
a number of concrete numerical indicators in forming a judgment about the risks in a particular market:
• Loan pricing becomes too thin for the underlying risk (e.g ., construction loan pricing has fallen almost 150
basis points in recent years owing to competition).
• Underwriting weakens to unreasonable levels or to levels banks previously would not have approved (e.g.,
deposits for qualifying presold condominium units are reduced by half to entice enough preconstruction
buyers to demonstrate demand for a project).
• Inventory and planned production are excessive relative to market dynamics (e.g., office space in the
pipeline exceeds several years' absorption rate without any significant increase in employment
expectations; condominium units in the pipeline exceed the level of several prior years' sales).
• Speculators drive prices to unwarranted levels (e.g. , home prices increase by 30 percent year-over-year
for an extended period, while inventory is expected to grow to unprecedented levels).
• The regional or national economy shows signs of stress.
If CRE lending is a substantial source of revenue, the decision to reduce exposure levels will likely be met with
significant resistance from managers and loan officers concerned about short-term earnings performance. If CRE
lending is the primary earnings driver, the institution should be prepared to diversify into other areas of lending or
wait for CRE markets to return. The failure to control exposure levels when warning signs are evident can result
in excessive loan losses. The level of losses will generally depend on the quality of loan underwriting and the
breadth and depth of the CRE market downturn.
Unfortunately, the importance of CRE portfolio management and appropriate concentration limits becomes most
apparent only when the bank's market enters a downturn. As loan quality deteriorates, banks must expend
significant resources, both human and monetary, for collection and, in some cases, foreclosure on the underlying
collateral. While the direct costs of these actions are apparent, there are often other costs that bear mention . If
market conditions deteriorate severely, sponsors or developers may simply abandon a project, especially if they
have insufficient capital invested and there is no recourse to the principals . In many instances during the 1980s
and early 1990s, developers walked away from partially finished properties, and some lenders were forced to
complete projects to salvage their investment. In many of these instances, costs escalated dramatically as
lenders were forced to restart projects and remediate shoddy workmanship, adopt engineering and architectural
changes to make the project viable, pay off subcontractor liens, and pursue zoning or other legal issues.
Another major expense often overlooked is the opportunity cost of holding a large volume of nonearning assets.
Lenders often severely underestimate the length of time necessary for the sale of foreclosed assets in a
distressed market. Additional costs accrue during the holding period, including property taxes and the cost of
sales, maintenance, and security. Many lenders found during the CRE downturn of the 1980s and early 1990s
that the "first loss is the best loss," meaning that it would have been cheaper in the long run to have disposed of
distressed CRE assets earlier rather than later.
Credit Risk Rating and Review
Risk rating systems can vary greatly between community and large banks. One solution does not and should not
fit all banks-the risk rating and review process should be commensurate with the bank's size and complexity. A
small, noncomplex bank may need only a one-dimensional rating system with a small number of rating grades,
while a large or complex organization may require a rating system with more grades to measure risk levels
adequately. Larger banks often use rating systems that assign separate ratings for default risk and loss severity.
This type of system has the added benefit of delineating credit risk, which should aid lenders in mitigating those
risks.
In addition to being used to determine capital levels, adequacy of the allowance for loan and lease losses, and
loan pricing strategy, risk ratings can be used as a parameter for setting concentration limits and sublimits. Risk
ratings should be accurate and uniformly applied across product lines and geographic areas. Banks identified as
having CRE concentrations possess an additional level of risk and complexity that should be considered when
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evaluating the risk rating and review system. Risk rating and review processes should have the following
characteristics:
• Transparency
• Granularity
• Independence
Transparency is critical for any risk rating system. Account officers, loan review personnel, and regulatory
examination staff should be able to review rating guidelines and reach the same conclusion on the rating grade
assigned to individual credits. This becomes increasingly important as the bank grows and more people are
involved in the risk rating process. Specific, objective rating criteria rather than broad, subjective criteria promote
consistency in the rating process. Transparency is generally evaluated by reading the bank's rating policy
guidelines and conducting transaction testing. The key is to have someone other than the original credit analyst
attempt to come to the same conclusion using the tools provided by policy. If agreement with a high percentage
of assigned credit ratings cannot be achieved, the rating guidelines may need further clarification.
Granularity is also necessary to provide an accurate assessment of portfolio risk. At a minimum, the risk rating
system should rank order risk in the portfolio and provide enough grades so that the vast majority of loans do not
fall into just one grade. A granular rating system that effectively rank orders risk should aid management in
identifying the exposures that should be reduced or eliminated if a CRE downturn appears to be on the horizon.
Independence in the validation process is the third leg to any successful rating system. Individuals outside the
lending process should evaluate and validate the entire process. Banks with limited staffing resources can use
external audit staff or consulting firms to conduct the validation. As banks grow, this process is typically brought
in-house. The review and validation personnel will generally be the best resource for identifying problems in the
rating system. Credit review personnel should provide the board and senior management with periodic feedback
regarding the effectiveness of the rating system and any recommended changes for improving transparency and
granularity.
Portfolio Stress Testing and Sensitivity Analysis
Most geographic locations in the United States have not experienced serious declines in CRE markets for a
number of years. Much has changed in CRE lending since the last downturn. Some analysts suggest that a
major sea change has occurred in the form of greater transparency and liquidity that acts as a cushion against
the deep losses of the 1980s and 1990s. Banks may tend to believe that the losses during that time were much
more severe than they would ever again encounter. Yet, while the CRE credit market has been influenced by
excess liquidity for a number of years, recent events in the credit markets for housing and leveraged finance
demonstrate that liquidity can evaporate quickly if lenders' and investors' perceptions of the level of risk inherent
in those loan products change.
In light of the possibility of significant losses in CRE portfolios, banks with concentrations in CRE can use stress
testing to assess the extent of their exposure to a downturn in CRE markets. Stress testing can also inform
management of the institution's specific vulnerabilities to CRE markets and indicate where actions should be
taken to mitigate those risks.
The CRE guidance includes a general expectation that an institution with CRE concentrations will conduct
portfolio stress testing consistent with the size, complexity, and risk characteristics of its CRE loan portfolio.
However, the guidance does not provide specific minimum expectations. Following are examples of the types of
stress tests commonly used in banks.
Transactional Sensitivity Analysis
Most institutions that specialize in CRE lending, and especially ADC lending, are accustomed to running
analyses to determine loan and project exposure as part of the underwriting process. Before making a
commitment for financing , an institution will analyze sponsor and lender assumptions to determine the degree to
which a project can withstand market fluctuations and still repay the loan. Analysis covers testing the common
assumptions and combinations of assumptions shown in Table 1.
Table 1
Assumptions to be tested for CRE lending
Properties for Sale

Properties for Lease

Loan Variables

Absorption rates

Absorption rates

Interest rates
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I
I

LTV ratios
Amortization term

Rollover risk
Reserves for maintenance and improvements
Given that some of the assumptions interact with other assumptions, a range of outcomes may be used to
determine if the loan meets the institution's underwriting criteria and lending standards. Along with project
assumptions, loan-specific variables, such as interest rates and LTV ratios inferred from capitalization rates, are
commonly analyzed.
While loan-level sensitivity analysis is a valuable tool for all banks originating CRE loans, this type of analysis
could be performed on a portfolio-wide basis. Such an analysis would measure the depth and breadth of the
portfolio's vulnerability to changes in real estate markets and interest rates. These analyses can be conducted on
a scheduled basis or when market fundamentals dictate. Systematically aggregating the results of individual
transactional stress tests could involve:
• Determining market fundamentals for each product type and geographic market where the bank has funds
committed. (For practical purposes, it may be necessary to establish a materiality threshold.)
• Developing sensitivity analysis forecasts, such as increased vacancy rates in the market by product type,
slower absorption rates, reduced sales prices, higher capitalization rates, or higher interest rates.
• Testing each credit in the portfolio, considering the current status of each project against the impact of the
sensitivity analysis forecasts.
• Aggregating the impact of each tested credit to determine the vulnerability within the portfolio.
For income-producing properties with long-term, fixed-rate loans and long-term tenants, the analysis may reveal
little or no additional exposure unless capitalization rates are expected to increase on the specific property type.
However, the analysis of loans granted for speculative lot development projects with slower absorption rates
could reveal substantial additional exposure, suggesting that the bank should consider limiting its exposure in
certain geographic markets or product types.
Stressed Loss Rates
Stressed loss rate testing entails determining loss rates at levels that could be expected during CRE market
downturns and forecasting the ultimate effect of these losses on capital. The stressed loss rates would be
developed through an analysis akin to the following :
• Obtain historical loss rates on CRE loans (the "reference portfolio") at the most granular level available.
(Available data will often be fairly general in nature-losses on hotels, retail buildings, office buildings, etc.
-rather than for more specific product types-suburban hotels versus downtown hotels, multitenant office
buildings versus owner-occupied office buildings, etc.) In banks with more limited CRE lending experience,
the data may be at higher levels, such as all types of ADC loans or even all CRE loans. Generally, the
longer a bank has been a CRE lender, the more granular the loss data.
• Identify loss rates that occurred as a result of previous market downturns, generally the highest loss rates
experienced in the reference portfolio. Loss rates may lag the downturn by a number of months or years.
• Identify the similarities or differences between the bank's current portfolio and the historical reference
portfolio, and adjust the loss rates appropriately.
In general, the loss rates from the reference portfolio will be a good starting point. The historical
loss rates are applied at the same granular level as the reference portfolio.
Adjustments to the historical loss rates may be necessary to account for differences in the current
portfolio. This is especially true if the data for the reference portfolio lack granularity. For example,
the ADC loss history on the reference portfolio is for a geographically diverse group of loans, but
the current portfolio is largely concentrated in one location. In this case, an upward adjustment in
loss rates would seem necessary to address the additional concentration risk.
• Calculate the losses that would be expected in a market downturn by applying the adjusted historical loss
rates to the current portfolio.
0

0

If the bank has not previously experienced significant CRE downturns, using external data may be more
appropriate than using internal data. The FDIC has historical CRE data that could be used to construct loss rates,
although the FDIC data lacks much granularity . ~
Like an aggregate transactional sensitivity analysis, stressed loss rate testing can provide useful input to a bank's
capital, earnings, and liquidity planning. While not providing specific information for managing CRE
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concentrations, it should inform management of the possible level of the bank's exposure if a CRE downturn
were to occur. The usefulness of this type of test relies heavily on the reference portfolio selected to conduct the
test. In institutions with limited or only recent experience in CRE lending, the historical perspective required to
conduct this sort of stress analysis would be based on external data that may or may not be applicable. In these
institutions, the type and level of adjustments to historical loan loss rates are critical elements to developing a
useful outcome.

Scenario Analysis
Thus far, the examples cited have not necessarily been related to a particular, perhaps local, event. For risk
management purposes, a bank may develop stress scenarios customized to its circumstances to make
assumptions about how its CRE portfolio would react. For example, a community bank might assume layoffs at a
major employer and measure the anticipated results on new housing demand and other CRE property
performance. The trickle-down effect of the layoffs could spread across CRE property types if local businesses'
revenues slowed and tenants were unable to make their lease payments.
The results of the scenario might affect the bank's other credit portfolios and lines of business, in addition to CRE
loans. Although most banks do not perform bankwide scenario stress testing, the process of developing such
stress tests may be useful for planning purposes and to identify potential vulnerabilities. (See, for example, the
discussion of planning for contingencies in "Liquidity Analysis: Decades of Change" in this issue of Supervisory
Insights.)

Ratings Migration Analysis
Another technique used by some banks with larger portfolios and more sophisticated internal data is to stress
ratings migrations. This process requires a review of prior years' migrations to determine the typical migration
experience. Each year a percentage of credits (obligors in cases of banks with two-dimensional rating systems)
improves, remains the same, or declines. If sufficient data exist to capture a CRE downturn, the bank could
select the year with the highest percentage of downgrades as the stress year. Alternatively, the bank could
develop a relationship between economic variables and ratings migrations. If these data are not available, a bank
might choose to apply conservative estimates of migrations to establish a stress year.
The bank would use the results of the stress year migration to move the appropriate volume of exposures in each
current rating grade to the grades reflected in the stress year ratings matrix. The new volumes in each grade
would then be processed through the bank's allowance for loan and lease loss model to determine what
provisions might be needed to value the CRE portfolio and the effect of these provisions on earnings and capital.
When compared to the current ratings, the effect of a market downturn could be measured (see Table 2).

Table 2
Effects of a market downturn
Average Annual Migration Rate

1

1
92.08

2
3
4
5
6
7

0.62
0.05
0.03
0.03
0.00
0.10

2
7.09
90.83
2.09
0.21
0.08
0.08
0.00

3

4

0.63
7.76
91.37
4.10
0.40
0.27

0.15
0.59
5.79
89.38
5.53
0.34

5
0.06
0.06
0.44
4.82
83.25
5.39

0.29

0.58

1.55

0.16
0.86
8.15
82.41
10.54

7
0.00
0.02
0.04
0.24
1.11
4.92

1.4!
6.5!

52.80

34.1

0.00
0.20
0.32
1.72
16.30
73.94

0.00
0.04
0.08
0.48
2.22
9.84

0.0(

6
0.00
0.10

8
0.0(

o.o·
0.0!
0 .3~

Stress Scenario-Annual Migration Rate is Double the Average Rate

1
2
3
4

84.14

14.18

0.31
0.03
0.02

82.61
1.05
0.11

5
6

0.02
0.00

0.04
0.04

1.26
15.52
85.97
2.05
0.20
0.14

0.30
1.18
11.58
85.25
2.77
0.17

0.12
0.12
0.88
9.64
75.76
2.70

o.o:
0.1(
0.7'
2.9(
13.1
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0.05

0.00

0.15

0.29

0.78

5.27
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25.19

68.2

Conclusion
History has clearly demonstrated that CRE can experience cyclical changes in which supply and demand get out
of balance, resulting in significant losses for financial institutions. To reduce potential losses in the future , banks
must have strong board and management oversight as well as robust risk management processes for their CRE
loan portfolios to recognize and control risk through all phases of the economic cycle. Bank management should
also be willing to forego potential CRE income when the risk exceeds the reward.
A well-diversified bank is, in general, better insulated against market downturns. However, investing in assets
that management does not understand can also carry significant risks. When prudent diversification across a
variety of asset classes is difficult to achieve, it becomes even more important for management to deploy tools
and implement strategies similar to those outlined here to recognize and control the risk taken. The CRE
guidance provides a good framework to assist banks in addressing the concentration risk and also helps
establish the federal banking agencies' expectations during subsequent risk management examinations.
Regulators and bank management must not become complacent or static in their approach to risk management;
they must continually evolve and change as the environment changes and new risks appear. With the risk
management tools listed in the CRE guidance and further supported by other regulatory guidance, there is no
reason CRE loans cannot continue to be a favored asset class for banks.

Steven G. Johnson
Senior Examination Specialist, Atlanta, GA
Mark D. Sheely
Examination Specialist, Columbia, MO
Tracy E. Fitzgerald
Examination Specialist, Tulsa , OK
Charles M. Foster
Supervisory Examiner, Tulsa, OK

CRE Regulations and Guidance Applicable to FDIC-Supervised Institu tions

To assist and encourage banks to recognize and control CRE lending risks, bank regulators have developed a
significant body of regulatory guidance for CRE transactions. Much of this guidance is based on lessons learned
in downturns of the past, especially the banking crisis of the late 1980s and the early 1990s.
• FIL-104-2005, Joint Guidance on Concentrations in Commercial Real Estate Lending, Sound Risk
Management Practices (www.fd ic.gov/news/news/financial/2006/fil06104.html)
• 12 CFR 365, Real Estate Lending Standards and lnteragency Guidelines for Real Estate Lending
Policies (www.fdic.gov/regulations/laws/rules/2000-8700.html)
• 12 CFR 323, Appraisals (www.fdic.gov/regulations/laws/rules/2000-4300.html)
• lnteragency Appraisal and Evaluation Guidelines (www.fdic.gov/news/news/financial/2003/fil0384 b.html)
• FIL-90-2005, Residential Tract Development Lending (www.fd ic.gov/news/news/financial/2005/fil9005.html)
• FIL-94-1999, lnteragency Guidance on High Loan-to-Value Residential Real Estate Lending
(www.fdic.gov/news/news/financia l/1999/fil9994.htm I}

1 Concentrations in Commercial Real Estate Lending, Sound Risk Management Practices, Federal Register, Vol.
71, No. 238, December 12, 2006, pp. 74580-74588 (CRE Guidance). Also see FDIC FIL-104-2005 at

www.fdic.gov/news/news/fina ncial/2006/fil06 104.html.
2

See FDIC's History of the Eighties-Lessons for the Future, December 1997, at

www.fdic.gov/bank/historica l/history/conte nts. html.
3

The federal bank and thrift regulatory agencies have adopted substantially similar appraisal regulations. See 12
CFR 323 (FDIC); 12 CFR Part 34 , subpart C (OCC); 12 CFR 208.18 and 12 CFR 225, subpart G (FRB); and, 12
CFR 564 (OTS) .
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FIL-74-94, lnteragency Appraisal and Evaluation Guidelines, November 11, 1994,

www.fdic.gov/news/news/fina ncial/2003/fil0384b.html.
5

See lnteragency Guidelines for Real Estate Lending Policies: 12 CFR 365 and appendix A (FDIC); 12 CFR 34,
subpart D and appendix A (OCC); 12 CFR 208, subpart E and appendix C (FRB) ; and 12 CFR 545 and 563
(OTS) . See also lnteragency Guidelines Establishing Standards for Safety and Soundness: 12 CFR 364,
appendix A (FDIC); 12 CFR 30, appendi x A (OCC); 12 CFR 208, appendix D-1 (FRB); and 12 CFR 570,
appendix A (OTS).

6

CRE Guidance, p. 74585.

7

CRE Guidance, p. 74587.

8

Appendix A to 12 CFR 365-lnteragency Guidelines for Real Estate Lending Policies-states that loans
exceeding the supervisory LTV guidelines should be recorded in the institution's records and reported to the
board at least quarterly. See section titled "Loans in Excess of the Supervisory Loan-to-Value Limits."
9

See Statistics on Depository Institutions at www2.fdic.qov/sdi/index.asp.
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2000 - Rules and Regulations
PART 365-REAL ESTATE LENDING STANDARDS
Subpart A-l'<eal Estate Lending Standards

Sec.
Q._95. ·i £.~HTI.Q_se an_cj_~g_~_,,
3G5.2 Real estate lending_§!andards.
Appendix A to Subpart A of part 365-lnteragency Guidelines for Real Estate Lending Policies

Subpart B-Registration of Residential Mortgage Loan Originators

Sec.
365.'!01
365.102
;?65.103
365.104
365.105

Authority, purpose, and scope.

Definitions.
Registration of mortgage loan originators.
Policies and procedures.
Use of unigye identifier.
Appendix A to Subpart B of Part 365-Examples of Mortgage Loan Originator Activities

AUTHORITY: 12 U.S.C. 1828(0).
SOURCE: The provisions of this Part 365 appear at 57 Fed. Reg. 62900, December 31, 1992, effective March
19, 1993, except as otherwise noted.

§ 365. 1 Purpose and scope.
This subpart, issued pursuant to section 304 of the Federal Deposit Insurance Corporation Improvement Act of
1991, 12 U.~LC- 1828(0), prescribes standards for real estate lending to be used by insured state nonmember
banks (including state-licensed insured branches of foreign banks) in adopting internal real estate lending
policies.

[Codifiec! to 12 C.F.R. § 365.1; amended July 28, 2010, 75 Fed. Reg. 44656)

§ 365.2 Real estate lending standards.
(a) Each insured state nonmember bank shall adopt and maintain written policies that establish appropriate limits
and standards for extensions of credit that are secured by liens on or interests in real estate, or that are made for
the purpose of financing permanent improvements to real estate.
(b)(1) Real estate lending policies adopted pursuant to this section must
(i) Be consistent with safe and sound banking practices;

(ii) Be appropriate to the size of the institution and the nature and scope of its operations; and
(iii) Be reviewed and approved by the bank's board of directors at least annually.
(2) The lending policies must establish:
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(i) Loan portfolio diversification standards;
(ii) Prudent underwriting standards, including loan-to-value limits, that are clear and measurable;
(iii) Loan administration procedures for the bank's real estate portfolio; and
(iv) Documentation, approval, and reporting requirements to monitor compliance with the bank's real estate
lending policies.
(c) Each insured state nonmember bank must monitor conditions in the real estate market in its lending area to
ensure that its real estate lending policies continue to be appropriate for current market conditions.
(d) The real estate lending policies adopted pursuant to this section should reflect consideration of the
lnteragency Guidelines for Real Estate Lending Policies established by the federal bank and thrift supervisory
agencies.
[Codified to 12 C.F.R. § 365.2]
Appendix A to Subpart A of Part 365-lnteragency Guidelines for
Real Estate Lending Policies
The agencies' regulations require that each insured depository institution adopt and maintain a written policy that
establishes appropriate limits and standards for all extensions of credit that are secured by liens on or interests in
real estate or made for the purpose of financing the construction of a building or other improvements.1 These
guidelines are intended to assist institutions in the formulation and maintenance of a real estate lending policy
that is appropriate to the size of the institution and the nature and scope of its individual operations, as well as
satisfies the requirements of the regulation.
Each institution's policies must be comprehensive, and consistent with safe and sound lending practices, and
must ensure that the institution operates within limits and according to standards that are reviewed and approved
at least annually by the board of directors. Real estate lending is an integral part of many institutions' business
plans and, when undertaken in a prudent manner, will not be subject to examiner criticism.

Loan Portfolio Management Considerations
The lending policy should contain a general outline of the scope and distribution of the institution's credit facilities
and the manner in which real estate loans are made, serviced, and collected. In particular, the institution's
policies on real estate lending should:
Identify the geographic areas in which the institution will consider lending.
Establish a loan portfolio diversification policy and set limits for real estate loans by type and geographic market
(e.g., limits on higher risk loans).
Identify appropriate terms and conditions by type of real estate loan.
Establish loan origination and approval procedures, both generally and by size and type of loan.
Establish prudent underwriting standards that are clear and measurable, including loan-to-value limits, that are
consistent with these supervisory guidelines.
• Establish review and approval procedures for exception loans, including loans with loan-to-value percentages
in excess of supervisory limits.
• Establish loan administration procedures, including documentation, disbursement, collateral inspection,
collection, and loan review.
• Establish real estate appraisal and evaluation programs.
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• Require that management monitor the loan portfolio and provide timely and adequate reports to the board of
directors.
The institution should consider both internal and external factors in the formulation of its loan policies and
strategic plan. Factors that should be considered include:
The size and financial condition of the institution.
The expertise and size of the lending staff.
The need to avoid undue concentrations of risk.
Compliance with all real estate related laws and regulations, including the Community Reinvestment Act, antidiscrimination laws, and for savings associations, the Qualified Thrift Lender test.
• Market conditions.
The institution should monitor conditions in the real estate markets in its lending area so that it can react quickly
to changes in market conditions that are relevant to its lending decisions. Market supply and demand factors that
should be considered include:
Demographic indicators, including population and employment trends.
Zoning requirements.

Current and projected vacancy, construction, and absorption rates.
Current and projected lease terms, rental rates, and sales prices, including concessions.
Current and projected operating expenses for different types of projects.
Economic indicators, including trends and diversification of the lending area.
Valuation trends, including discount and direct capitalization rates.
Underwriting Standards
Prudently underwritten real estate loans should reflect all relevant credit factors, including:
The capacity of the borrower, or income from the underlying property, to adequately service the debt.
The value of the mortgaged property.
The overall creditworthiness of the borrower.
The level of equity invested in the property.
Any secondary sources of repayment.
Any additional collateral or credit enhancements (such as guarantees, mortgage insurance or takeout
commitments).
The lending policies should reflect the level of risk that is acceptable to the board of directors and provide clear
and measurable underwriting standards that enable the institution's lending staff to evaluate these credit factors.
The underwriting standards should address:
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The maximum loan amount by type of property.
Maximum loan maturities by type of property.
Amortization schedules.
Pricing structure for different types of real estate loans.
Loan-to-value limits by type of property.
For development and construction projects, and completed commercial properties, the policy should also
establish, commensurate witl1 the size and type of the project or property:
• Requirements for feasibility studies and sensitivity and risk analyses (e.g., sensitivity of income projections to
changes in economic variables such as interest rates, vacancy rates, or operating expenses).
• Minimum requirements for initial investment and maintenance of hard equity by the borrower (e.g., cash or
unencumbered investment in the underlying property).
Minimum standards for net worth, cash flow, and debt service coverage of the borrower or underlying property.
Standards for the acceptability of and limits on non-amortizing loans.
Standards for the acceptability of and limits on t11e use of interest reserves.
Pre-leasing and pre-sale requirements for ·income-producing property.
Pre-sale and minimum unit release requirements for non-income-producing property loans.
Limits on partial recourse or non recourse loans and requirements for guarantor support.
Requirements for takeout commitments.
Minimum covenants for loan agreements.
Loan Administration
The institution should also establish loan administration procedures for its real estate portfolio that address:
Documentation, including:
Type and frequency of financial statements, including requirements for verification of information provided by
the borrower.
Type and frequency of collateral evaluations (appraisals and ot11er estimates of value).
Loan closing and disbursement.
Payment processing.
Escrow administration.
Collateral administration.
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Loan payoffs.
Collections and foreclosure, including:
Delinquency follow-up procedures.
Foreclosure timing.
Extensions and other forms of forbearance.
Acceptance of deeds in lieu of foreclosure.
Claims processing (e.g., seeking recovery on a defaulted loan covered by a government guaranty or insurance
program).
• Servicing and participation agreements.

Supervisory Loan-to-Value Limits
Institutions should establish their own internal loan-to-value limits for real estate loans. These internal limits
should not exceed the following supervisory limits:
Loan category

Loan-to-value limit (percent)

Raw land

65

Land development

75

Construction:
Cotnmercial, n1ultifami!y, 1 and other non residential

1- to 4-family residential
Improved property
Owner-occupied 1- to 4-family and home equity

80

85
85
2

'Multifamily construction includes condominiums and cooperatives.
2A

loan-to-value limit has not been established for permanent mortgage or home equity loans on owner-occupied,
1- to 4-family residential property. However, for any such loan with a loan-to-value ratio that equals or exceeds 90
percent at origination, an institution should require appropriate credit enhancement in the form of either mortgage
insurance or readily marketable collateral.
The supervisory loan-to-value limits should be applied to the underlying property that collateralizes the loan. For
loans that fund multiple phases of the same real estate project (e.g., a loan for both land development and
construction of an office building), the appropriate loan-to-value limit is the limit applicable to the final phase of
the project funded by the loan; however, loan disbursements should not exceed actual development or
construction outlays. In situations where a loan is fully cross-collateralized by two or more properties or is
secured by a collateral pool of two or more properties, the appropriate maximum loan amount under supervisory
ioan-to-value limits is the sum of the value of each property, less senior liens, multiplied by the appropriate loanto-value limit for each property. To ensure that collateral margins remain within the supervisory limits, lenders
should redetermine conformity whenever collateral substitutions are made to the collateral pool.
In establishing internal loan-to-value limits, each lender is expected to carefully consider the institution-specific
and market factors listed under "Loan Portfolio Management Considerations," as well as any other relevant
factors, such as the particular subcategory or type of loan. For any subcategory of loans that exhibits greater
credit risk than the overall category, a lender should consider the establishment of an internal loan-to-value limit
for that subcategory that is lower than the limit for the overall category.
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The loan-to-value ratio is only one of several pertinent credit factors to be considered when underwriting a real
estate loan. Other credit factors to be taken into account are highlighted in the "Underwriting Standards" section
above. Because of these other factors, the establishment of these supervisory limits should not be interpreted to
mean that loans at these levels will automatically be considered sound.

Loans in Excess of the Supervisory Loan-to-Value Limits
The agencies recognize that appropriate loan-to-value limits vary not only among categories of real estate loans
but also among individual loans. Therefore, it may be appropriate in individual cases to originate or purchase
loans with loan-to-value ratios in excess of the supervisory loan-to-value limits, based on the support provided by
other credit factors. Such loans should be identified in the institution's records, and their aggregate amount
reported at least quarterly to the institution's board of directors. (See additional reporting requirements described
under "Exceptions to the General Policy.")
The aggregate amount of all loans in excess of the supervisory loan-to-value limits should not exceed 100
percent of total capital.£ Moreover, within the aggregate limit, total loans for all commercial, agricultural,
multifamily or other non-1-to-4 family residential properties should not exceed 30 percent of total capital An
institution will come under increased supervisory scrutiny as the total of such loans approaches these levels.
In determining the aggregate amount of such loans, institutions should: (a) Include all loans secured by th e same
property if any one of those loans exceeds the supervisory loan-to-value limits; and (b) include the recourse
obligation of any such loan sold with recourse. Conversely, a loan should no longer be reported to the directors
as part of aggregate totals when reduction in principal or senior liens, or additional contribution of collateral or
equity (e.g. improvements to the real property secu ring the loan), bring the loan-to-value ratio into compliance
with supervisory limits.
Excluded Transactions
The agencies also recognize that there are a number of lending situations in which other factors significantly
outweigh the need to apply the supervisory loan-to-value limits. These include:
• Loans guaranteed or insured by the U.S. government or its agencies, provided that the amount of the guaranty
or insurance is at least equal to the portion of the loan that exceeds the supervisory loan-to-value limit.
• Loans backed by the fu ll faith and credit of a state government, provided that the amount of the assurance is at
least equal to the portion of the loan that exceeds the supervisory loan-to-value limit.
• Loans guaranteed or insured by a state, municipal or local government, or an agency thereof, provided that the
amount of the guaranty or insurance is at least equal to the portion of the loan that exceeds the supervisory loanto-value limit, and provided that the lender has determined that the guarantor or insurer has the financial capacity
and willingness to perform under the terms of the guaranty or insurance agreement.
• Loans that are to be sold promptly after origination, without recourse, to a financially responsib le third party.
• Loans that are renewed, refinanced, or restructured without the advancement of new funds or an increase in
the line of credit (except for reaso nable closing costs), or loans that are renewed, refinanced, or restructured in
connection with a workout situation, either with or without the advancement of new funds, where consistent with
safe and sound banking practices and part of a clearly defined and well-documented program to achieve orderly
liquidation of the debt, reduce risk of loss, or maximize recovery on the loan.
• Loans that facil itate the sale of real estate acquired by the lender in the ordinary course of collecting a debt
previously contracted in good faith.
• Loans for which a lien on or interest in rea l property is taken as additional collateral through an abundance of
caution by the lender (e.g., the institution takes a blanket lien on all or substantially all of the assets of the
borrower, and the value of the real property is low relative to the aggregate value of all other collateral).
• Loans, such as working capital loans, where the lender does not rely principally on real estate as security and
the extension of credit is not used to acquire, develop, or construct permanent improvements on real property.
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• Loans for !he purpose of financing permanent improvements to real property, but not secured by the property, if
such security interest is not required by prudent underwriting practice.

Exceptions to the General Lending Policy
Some provision should be made for the consideration of loan requests from creditworthy borrowers whose credit
needs do not fit within the institution's general lending policy. An institution may provide for prudently underwril!en
exceptions to its lending policies, including loan-to-value limits, on a loan-by-loan basis. However, any exceptions
from the supervisory loan-to-value limits should conform to the aggregate limits on such loans discussed above.
The board of directors is responsible for establishing standards for the review and approval of exception loans.
Each institution should establish an appropriate internal process for the review and approval of loans that do not
conform to its own internal policy standards. The approval of any such loan should be supported by a written
justification that clearly sets forth all of the relevant credit factors that support the underwriting decision. The
justification and approval documents for such loans should be maintained as a part of the permanent loan file.
Each institution should monitor compliance with its real estate lending policy and individually report exception
loans of a significant size to its board of directors.

Supervisory Review of Real Estate Lending Policies and Practices
The real estate lending policies of institutions will be evaluated by examiners during the course of their
examinations to determine if the policies are consistent with safe and sound lending practices, these guidelines,
and the requirements of the regulation. In evaluating the adequacy of the institution's real estate lending policies
and practices, examiners will take into consideration the following factors:
The nature and scope of the institution's real estate lending activities.
The size and financial condition of the institution.
The quality of the institution's management and internal controls.
The expertise and size of the lending and loan administration staff.
Market conditions.
Lending policy exception reports will also be reviewed by examiners during the course of their examinations to
determine whether the institutions' exceptions are adequately documented and appropriate in iight of all of the
relevant credit considerations. An excessive volume of exceptions to an institution's real estate lending policy
may signal a weakening of its underwriting practices, or may suggest a need to revise the loan policy.
Definitions
For the purposes of these Guidelines:

Construction loan means an extension of credit for the purpose of erecting or rehabilitating buildings or other
structures, including any infrastructure necessary for development.
Extension of credit or loan means:
(1) The total amount of any loan, line of credit, or other legally binding lending commitment with respect to real
property; and
(2) The total amount, based on the amount of consideration paid, of any loan, line of credit, or other legally
binding lending commitment acquired by a lender by purchase, assignment, or otherwise.

Improved property loan means an extension of credit secured by one of the following types of real property·.
(1) Farmland, ranchland or timberland committed to ongoing management and agricultural production;
(2) 1- to 4-family residential property that is not owner-occupied;
(3) Residential property containing five or more individual dwelling units;
(4) Completed commercial property; or
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(5) other income-producing property tl1at l1as been completed and is available for occupancy and use, except
income-producing owner-occupied 1- to 4-family residential property.

Land development loan means an extension of credit for the purpose of improving unimproved real property prior
to the erection of structures. The improvement of unimproved real property may include the laying or placement
of sewers, water pipes, utility cables, streets, and other infrastructure necessary for future development.

Loan origination means the time of inception of the obligation to extend credit (i.e., when the last event or
prerequisite, controllable by the lender, occurs causing the lender to become legally bound to fund an extension
of credit).
Loan-to-value or loan-to value ratio means the percentage or ratio that is derived at the time of loan origination by
dividing an extension of credit by the total value of the property(ies) securing or being improved by the extension
of credit plus the amount of any readily marketable collateral and other acceptable collateral that secures the
extension of credit. The total amount of all senior liens on or interests in such property(ies) should be included in
determining the loan-to-value ratio. When mortgage insurance or collateral is used in the calculation of the loanto-value ratio, and such credit enhancement is later released or replaced, the loan-to-value ratio should be
recalculated.

Other accepta/Jle collateral means any collateral in which the lender has a perfected security interest, that has a
quantifiable value, and is accepted by the lender in accordance with safe and sound lending practices. other
acceptable collateral should be appropriately discounted by the lender consistent with the lender's usual
practices for making loans secured by such collateral. Other acceptable collateral includes, among other items,
unconditional irrevocable standby letters of credit for the benefit of the lender.
Owner-occupied, when used in conjunction with the term 1- to 4-family residential property means that t11e owner
of the underlying real property occupies at least one unit of the real property as a principal residence of the

owner.
Readily marketa/Jle collateral means insured deposits, financial instruments, and bullion in which the lender has a
perfected interest. Financial instruments and bullion must be salable under ordinary circumstances with
reasonable promptness at a fair market value determined by quotations based on actual transactions, on an
auction or similarly available daily bid and ask price market. Readi!y marketable collateral should be appropriately
discounted by the lender consistent with the lender's usual practices for making loans secured by such collateral.
Value means an opinion or estimate, set forth in an appraisal or evaluation, whichever may be appropriate, of the
market value of real property, prepared in accordance with the agency's appraisal regulations and guidance. For
loans to purchase an existing property, the term "value" means the lesser of the actual acquisition cost or the

estimate of value.
1- to 4-family residential property means property containing fewer than five individual dwelling units, including
manufactured homes permanently affixed to the underlying property (when deemed to be real property under
state law).
[Codified to 12 C.F.R. Part 365, Appendix A]
[Appendix A to Part 365 amended at 78 Fed. Reg. 55597, Septem/Jer 10, 2013, effective Janua1y 1, 2014.
Mandatory compliance date Januaty 1, 2014 for advanced approaches FDIC-supervised institutions, January 1,
2015 for all other FDIC-supervised institutions]
Subpart B-Registration of Residential Mortgage Loan Originators

§ 365.101 Authority, purpose, and scope.
(a) Authority. This subpart is issued pursuant to the Secure and Fair Enforcement for Mortgage Licensing Act of
2008, title V of the Housing and Economic Recovery Act of 2008 (S.A.F.E. Act) (Pub. L. 110-289, 122 Stat. 2654,
12 U.S.C. 5101 et seq.).
(b) Purpose. This subpart implements the S.A.F.E. Act's Federal registration requirement for mortgage loan
originators. The S.A.F.E. Act provides that the objectives of this registration include aggregating and improving
the flow of information to and between regulators; providing increased accountability and tracking of mortgage
loan originators; enhancing consumer protections; supporting anti-fraud measures; and providing consumers with
easily accessible information at no charge regarding the employment history of, and publicly adjudicated
disciplinary and enforcement actions against, mortgage loan originators.
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(c) Scope--(1) In general. This subpart applies to insured State nonmember banks (including State-licensed
insured branches of foreign banks), their subsidiaries (except brokers, dealers, persons providing insurance,
investment companies, and investment advisers) (collectively referred to in this subpart as insured State
nonmember banks), and employees of such banks or subsidiaries who act as mortgage loan originators.
(2) De minimis exception. (i) This subpart and the requirements of 12 U.S.C. 5103(a)(1 )(A) and (2) of the
S.A.F.E. Act do not apply to any employee of an insured State nonmember bank who has never been registered
or licensed through the Registry as a mortgage loan originator if during the past 12 months the employee acted
as a mortgage loan originator for 5 or fewer residential mortgage loans.
(ii) Prior to engaging in mortgage loan origination activity that exceeds the exception limit in paragraph (c)(2)(i) of
this section, an insured State nonmember bank employee must register with the Registry pursuant to this
subpart.
(iii) Evasion. Insured State nonmember banks are prohibited from engaging in any act or practice to evade the
limits of the de minim is exception set forth in paragraph (c)(2)(i) of this section.

[Codified to 12 C.FR 365. 101]

§ 365.102 Definitions.
For purposes of this subpart, the following definitions apply:
(a) Annual renewal period means November 1 through December 31 of each year.
(b)('I) Mortgage loan miginator1 means an individual who:
(i) Takes a residential mortgage loan application; and
(ii) Offers or negotiates terms of a residential mortgage loan for compensation or gain.
(2) The term mortgage loan originator does not include:
(i) An individual who performs purely administrative or clerical tasks on behalf of an individual who is described
in paragraph (b)(1) of this section;
(ii) An individual who only performs real estate brokerage activities (as defined in ·12 U.S.C. 5102(3)(0)) and is
licensed or registered as a real estate broker in accordance with applicable State law, unless the individual is
compensated by a lender, a mortgage broker, or other mortgage loan originator or by any agent of such lender,
mortgage broker, or other mortgage loan originator, and meets the definition of mortgage loan originator in
paragraph (b)(1) of this section; or
(iii) An individual or entity solely involved in extensions of credit related to timeshare plans, as that term is
defined in 11 U.S.C. 101 (53D).
(3) Administrative or clerical tasks means the receipt, collection, and distribution of information common for the
processing or underwriting of a loan in the residential mortgage industry and communication with a consumer to
obtain information necessary for the processing or underwriting of a residential mortgage loan.
(c) Nationwide Mortgage Licensing System and Registry or Registry means tl1e system developed and
maintained by the Conference of State Bank Supervisors and the American Association of Residential Mortgage
Regulators for the State licensing and registration of Stale-licensed mortgage loan originators and the registration
of mortgage loan originators pursuant to 12 U.S.C. 5107.
(d) Registered mortgage loan originator or registrant means any individual who:
(1) Meets the definition of mortgage loan originator and is an employee of an insured State nonmember bank;
and
(2) is registered pursuant to this subpart with, and maintains a unique identifier through, the Registry.
(e) Residential mortgage loan means any loan primarily for personal, family, or household use that is secured by
a mortgage, deed of trust, or other equivalent consensual security interest on a dwelling (as defined in section
103(v) of the Truth in Lending Act, 15 U.S.C. 1602(v)) or residential real estate upon which is constructed or
intended to be constructed a dwelling, and includes refinancings, reverse mortgages, home equity lines of credit
and other first and additional lien loans that meet the qualifications listed in this definition.
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(f) Unique identifier means a number or other identifier that:
(1) Permanently identifies a registered mortgage loan originator;
(2) Is assigned by protocols established by the Nationwide Mortgage Licensing System and Registry, the
Federal banking agencies, and the Farm Credit Administration to facilitate:
(i) Electronic tracking of mortgage loan originators; and
(ii) Uniform identification of, and public access to, the employment history of and the publicly adjudicated
disciplinary and enforcement actions against mortgage loan originators; and
(3) Must not be used for purposes other than those set forth under the S.A.F.E. Act.
[Codified to 12 C. F.R. 365. 102]

§ 365.103 Registration of mortgage loan originators.
(a) Registration requirement--(1) Employee registration. Each employee of an insured State nonmember bank
who acts as a mortgage loan originator must register with the Registry, obtain a unique identifier, and maintain
this registration in accordance with the requirements of this subpart. Any such employee who is not in compliance
with the registration and unique identifier requirements set forth in this subpart is in violation of the S.A.F.E Act
and this subpart.
(2) Insured State nonmember bank requirement--(i) In general. An insured State nonmember bank that employs
one or more individuals who act as a residential mortgage loan originator must require each such employee to
register with the Registry, maintain this registration, and obtain a unique identifier in accordance with the
requirements of this subpart.
(ii) Prohibition. An insured State nonmember bank must not permit an employee of the bank who is subject to the
registration requirements of this subpart to act as a mortgage loan originator for the bank unless such employee
is registered with the Registry pursuant to this subpart.
(3) Implementation period for initial registration. An employee of an insured State nonmember bank who is a
mortgage loan originator must complete an initial registration with the Registry pursuant to this subpart within 180
days from the date that the FDIC provides in a public notice that the Registry is accepting registrations.
(4) Employees previously registered or licensed through the Registry--(i) In general. If an employee of an insured
State nonmember bank was registered or licensed through, and obtained a unique identifier from, the Registry
and has maintained this registration or license before the employee becomes subject to this subpart at this bank,
then the registration requirements of the S.A.F.E Act and this subpart are deemed to be met, provided that:
(A) The employment information in paragraphs (d)(1)(i)(C) and (d)(1)(ii) of this section is updated and the
requirements of paragraph (d)(2) of this section are met;
(BJ New fingerprints of the employee are submitted to the Registry for a background check, as required by
paragraph (d)(1 )(ix) of this section, unless the employee has fingerprints on file with the Registry that are less
than 3 years old;
(C) The insured State nonmember bank information required in paragraphs (e)(1)(i) (to the extent the bank has
not previously met these requirements) and (e)(2)(i) of this section is submitted to the Registry; and
(D) The registration is maintained pursuant to paragraphs (b) and (e)(1 )(ii) of this section, as of the date that the
employee becomes subject to this subpart.
(ii) Rule for certain acquisitions, mergers, or reorganizations. When registered or licensed mortgage loan
originators become insured State nonmember bank employees as a result of an acquisition, merger, or
reorganization, only the requirements of paragraphs (a)(4)(i)(A), (C), and (D) of this section must be met, and
these requirements must be met within 60 days from the effective date of the acquisition, merger, or
reorganization.
(b) Maintaining registration. (1) A mortgage loan originator who is registered with the Registry pursuant to
paragraph (a) of this section must:
(i) Except as provided in paragraph (b)(3) of this section, renew the registration during the annual renewal
period, confirming the responses set forth in paragraphs (d)('l)(i) through (viii) of this section remain accurate and
complete, and updating this information, as appropriate; and
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(ii) Update the registration within 30 days of any of the following events:
(A) A change in the name of the registrant;
(B) The registrant ceases to be an employee of the insured State nonmember bank; or
(C) The information required under paragraphs (d)(1)(iii) through (viii) of this section becomes inaccurate,
incomplete, or out-of-date.
(2) A registered mortgage loan originator must maintain his or her registration, unless the individual is no longer
engaged in the activity of a mortgage loan originator.
(3) The annual registration renewal requirement set forth in paragraph (b)(1) of this section does not apply to a
registered mortgage loan originator who has completed his or her registration with the Registry pursuant to
paragraph (a)(1) of this section less than 6 months prior to the end of the annual renewal period.
(c) Effective dates--(1) Registration. A registration pursuant to paragraph (a)(1) of this section is effective on the
date the Registry transmits notification to the registrant that the registrant is registered.
(2) Renewals or updates. A renewal or update pursuant to paragraph (b) of this section is effective on the date
the Registry transmits notification to the registrant that the registration has been renewed or updated.
(d) Required employee information--(1) In general. For purposes of the registration required by this section, an
insured State nonmember bank must require each employee who is a mortgage loan originator to submit to the
Registry, or must submit on behalf of the employee, the following categories of information to the extent this
information is collected by the Registry:
(i) Identifying information, including the employee's:
(A) Name and any other names used;
(B) Home address and contact information;
(C) Principal business location address and business contact information;
(D) Social security number;
(E) Gender; and
(F) Date and place of birth;
(ii) Financial services-related employment history for the 10 years prior to the date of registration or renewal,
including the date the employee became an employee of the bank;
(iii) Convictions of any criminal offense involving dishonesty, breach of trust, or money laundering against the
employee or organizations controlled by the employee, or agreements to enter into a pretrial diversion or similar
program in connection with the prosecution for such offense(s);
(iv) Civil judicial actions against the employee in connection with financial services-related activities, dismissals
with settlements, or judicial findings that the employee violated financial services-related statutes or regulations,
except for actions dismissed without a settlement agreement;
(v) Actions or orders by a State or Federal regulatory agency or foreign financial regulatory authority that:
(A) Found the employee to have made a false statement or omission or been dishonest, unfair or unethical; to
have been involved in a violation of a financial services-related regulation or statute; or to have been a cause of a
financial services-related business having its authorization to do business denied, suspended, revoked, or
restricted;
(B) Are entered against the employee in connection with a financial services-related activity;
(C) Denied, suspended, or revoked the employee's registration or license to engage in a financial servicesrelated activity; disciplined the employee or otherwise by order prevented the employee from associating with a
financial services-related business or restricted the employee's activities; or
(D) Barred the employee from association with an entity or its officers regulated by the agency or authority or
from engaging in a financial services-related business;
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(vi) Final orders issued by a State or Federal regulatory agency or foreign financial regulatory authority based on
violations of any law or regulation that prohibits fraudulent, manipulative, or deceptive conduct;
(vii) Revocation or suspension of the employee's authorization to act as an attorney, accountant, or State or
Federal contractor;
(viii) Customer-initiated financial services-related arbitration or civil action against the employee that required
action, including settlements, or which resulted in a judgment; and
(ix) Fingerprints of the employee, in digital form if practicable, and any appropriate identifying information for
submission to the Federal Bureau of Investigation and any governmental agency or entity authorized to receive
such information in connection with a State and national criminal history background check; however, fingerprints
provided to the Registry that are less than 3 years old may be used to satisfy this requirement.
(2) Employee authorizations and atlestation. An employee registering as a mortgage loan originator or renewing
or updating his or her registration under this subpart, and not the employing insured State nonmember bank or
other employees of the insured State nonmember bank, must:
(i) Authorize the Registry and the employing institution to obtain information related to sanctions or findings in
any administrative, civil, or criminal action, to which the employee is a party, made by any governmental
jurisdiction;
(ii) Attest to the correctness of all information required by paragraph (d) of this section, whether submitted by the
employee or on behalf of the employee by the employing bank; and
(iii) Authorize the Registry to make available to the public information required by paragraphs (d)('l)(i)(A) and (C),
and (d)(1)(ii) through (viii) of this section.
(3) Submission of information. An insured State nonmember bank may identify one or more employees of the
bank who may submit tl1e information required by paragraph (d)(1) of this section to the Registry on behalf of the
bank's employees provided that this individual, and any employee delegated such authority, does not act as a
mortgage loan originator, consistent with paragraph (e)(1)(i)(F) of this section. In addition, an insured State
nonmember bank may submit to the Registry some or all of the information required by paragraphs (d)(1) and (e)
(2) of this section for multiple employees in bulk through batch processing in a format to be specified by the
Registry, to the extent such batch processing is made available by the Registry.
(e) Required bank information. An insured State nonmember bank must submit the following categories of
information to the Registry:
(1) Bank record. (i) In connection with the registration of one or more mortgage loan originators:
(A) Name, main office address, and business contact information;
(B) Internal Revenue Service Employer Tax Identification Number (EIN);
(C) Research Statistics Supervision and Discount (RSSD) number, as issued by the Board of Governors of the
Federal Reserve System;
(D) Identification of its primary Federal regulator;
(E) Name(s) and contact information of the individual(s) with authority to act as the bank's primary point of
contact for the Registry;
(F) Name(s) and contact information of the individual(s) with authority to enter the information required by
paragraphs (d)(1) and (e) of this section to the Registry and who may delegate this authority to other individuals.
For the purpose of providing information required by paragraph (e) of this section, this individual and their
delegates must not act as mortgage loan originators unless the bank has 10 or fewer full time or equivalent
employees and is not a subsidiary; and
(G) If a subsidiary of an insured State nonmember bank, indication that it is a subsidiary and the RSSD number
of the parent bank.
(ii) Attestation. The individual(s) identified in paragraphs (e)(1)(i)(E) and (F) of this section must comply with
Registry protocols to verify their identity and must attest that they have the authority to enter data on behalf of the
insured State nonmember bank, that the information provided to the Registry pursuant to this paragraph (e) is
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correct, and that the insured State nonmember bank will keep the information required by this paragraph (e)
current and will file accurate supplementary information on a timely basis.
(iii) An insured State nonmember bank must update the information required by this paragrapl1 (e) of this section
within 30 days of the date that this information becomes inaccurate.
(iv) An insured State nonmember bank must renew the information required by paragraph (e) of this section on
an annual basis.
(2) Employee information. In connection with the registration of each employee who acts as a mortgage loan
originator:
(i) After the information required by paragraph (d) of this section has been submitted to the Registry,
confirmation that it employs the registrant; and
(ii) Within 30 days of the date the registrant ceases to be an employee of the bank, notification that it no longer
employs the registrant and the date the registrant ceased being an employee.

[Codified to 12 C.FR. 365.103]

§ 365.104 Policies and procedures.
An insured State nonmember bani< that employs one or more mrnigage loan originators must adopt and follow
written policies and procedures designed to assure compliance with this subpart. These policies and procedures
must be appropriate to the nature, size, complexity, and scope of the mortgage lending activities of the bank, and
apply only to those employees acting within the scope of their employment at the bank. At a minimum, these
policies and procedures must:
(a) Establish a process for identifying which employees of the bank are required to be registered mortgage loan
originators;
(b) Require that all employees of the insured State nonmember bank who are mortgage loan originators be
informed of the registration requirements of the S.A.F.E. Act and this subpart and be instructed on how to comply
with such requirements and procedures;
(c) Establish procedures to comply with the unique identifier requirements in Sec. 365.105;
(d) Establish reasonable procedures for confirming the adequacy and accuracy of employee registrations,
including updates and renewals, by comparisons with its own records;
(e) Establish reasonable procedures and tracking systems for monitoring compliance with registration and
renewal requirements and procedures;
(f) Provide for independent testing for compliance with this subpart to be conducted at least annually by bank
personnel or by an outside party;
(g) Provide for appropriate action in t11e case of any employee who fails to comply with the registration
requirements of the S.A.F.E. Act, this subpart, or the bank's related policies and procedures, including prohibiting
such employees from acting as mortgage loan originators or other appropriate disciplinary actions;
(h) Establish a process for reviewing employee criminal history background reports received pursuant to this
subpart, taking appropriate action consistent with applicable Federal law, including section 19 of the Federal
Deposit Insurance Act (12 U.S.C. '1829) and implementing regulations with respect to these reports, and
maintaining records of these reports and actions taken with respect to applicable employees; and
(i) Establish procedures designed to ensure that any third party with which the bank has arrangements related to
mortgage loan origination has policies and procedures to comply with the S.A.F.E. Act, including appropriate
licensing and/or registration of individuals acting as mortgage loan originators.

[Codified to 12 C.F.R. 365.104]

§ 365.105 Use of unique identifier.
(a) The insured State nonmember bank shall make the unique identifier(s) of its registered mortgage loan
originator(s) available to consumers in a manner and method practicable to the institution.
(b) A registered mortgage loan originator shall provide his or her unique identifier to a consumer;
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(1) Upon request;
(2) Before acting as a mortgage loan originator; and
(3) Through t11e originator's initial written communication with a consumer, if any, whether on paper or
electronically.

[Codified to 12 C.F.R. 365.105]

Appendix A to Subpart B of Part 365-Examples of
Mortgage Loan Originator Activities
This Appendix provides examples to aid in the understanding of activities that would cause an employee of an
insured State nonmember bank to fall within or outside the definition of mortgage loan originator. The examples
in this Appendix are not all inclusive. They illustrate only the issue described and do not illustrate any other
issues that may arise under this subpart. For purposes of the examples below, the term "loan" refers to a
residential mortgage loan.
(a) Taking a loan application. The following examples illustrate when an employee takes, or does not take, a
loan application.
('I) Taking an application includes: receiving information provided in connection with
used to determine whether the consumer qualifies for a loan, even if the employee:

a request for a loan to be

(i) Has received the consumer's information indirectly in order to make an offer or negotiate a loan;
(ii) Is not responsible for verifying information;
(iii) Is inputting information into an online application or other automated system on behalf of the consumer; or
(iv) Is not engaged in approval of the loan, including determining whether the consumer qualifies for the loan.
(2) Taking an application does not include any of the following activities performed solely or in combination:
(i) Contacting a consumer to verify the information in the loan application by obtaining documentation, such as
tax returns or payroll receipts;
(ii) Receiving a loan application through the mail and forwarding it, without review, to loan approval personnel;
(iii) Assisting a consumer who is filling out an application by clarifying what type of information is necessary for
the application or otherwise explaining the qualifications or criteria necessary to obtain a loan product;
(iv) Describing the steps that a consumer would need to take to provide information to be used to determine
whether the consumer qualifies for a loan or otherwise explaining the loan application process;
(v) In response to an inquiry regarding a prequalified offer that a consumer has received from a bank, collecting
only basic identifying information about the consumer and forwarding the consumer to a mortgage loan originator;
or
(vi) Receiving information in connection with a modification to the terms of an existing loan to a borrower as part
of the bank's loss mitigation efforts wl1en the borrower is reasonably likely to default.
(b) Offering or negotiating terms of a loan. The following examples are designed to illustrate when an employee
offers or negotiates terms of a loan, and conversely, what does not constitute offering or negotiating terms of a
loan.
(1) Offering or negotiating the terms of a loan includes:
(i) Presenting a loan offer to a consumer for acceptance, either verbally or in writing, including, but not limited to,
providing a disclosure of the loan terms after application under the Truth in Lending Act, even if:
(A) Further verification of information is necessary;
(B) The offer is conditional;
(C) Other individuals must complete the loan process; or
(D) Only the rate approved by the bank's loan approval mechanism function for a specific loan product is
communicated without authority to negotiate the rate.
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(ii) Responding to a consumer's request for a lower rate or lower points on a pending loan application by
presenting to the consumer a revised loan offer, either verbally or in writing, that includes a lower interest rate or
lower points than the original offer.
(2) Offering or negotiating terms of a loan does not include solely or in combination:
(i) Providing general explanations or descriptions in response to consumer queries regarding qualification for a
specific loan product, such as explaining loan terminology (i.e., debt-to-income ratio); lending policies (i.e., the
loan-to-value ratio policy of the insured State nonmember bank); or product-related services;
(ii) In response to a consumer's request, informing a consumer of the loan rates that are publicly available, such
as on the insured State nonmember bank's Web site, for specific types of loan products without communicating to
the consumer whether qualifications are met for that loan product;
(iii) Collecting information about a consumer in order to provide the consumer with information on loan products
for which the consumer generally may qualify, without presenting a specific loan offer to the consumer for
acceptance, either verbally or in writing;
(iv) Arranging the loan closing or other aspects of the loan process, including communicating with a consumer
about those arrangements, provided that communication with the consumer only verifies loan terms already
offered or negotiated;
(v) Providing a consumer with information unrelated to loan terms, such as the best days of the month for
scheduling loan closings at the bank;
(vi) Making an underwriting decision about whether the consumer qualifies for a loan;
(vii) Explaining or describing the steps or process that a consumer would need to take in order to obtain a loan
offer, including qualifications or criteria that would need to be met without providing guidance specific to that
consumer's circumstances; or
(viii) Communicating on behalf of a mortgage loan originator that a written offer, including disclosures provided
pursuant to the Truth in Lending Act, has been sent to a consumer without providing any details of that offer.
(c) Offering or negotiating a loan for compensation or gain. The following examples illustrate when an employee
does or does not offer or negotiate terms of a loan "for compensation or gain."
(1) Offering or negotiating terms of a loan for compensation or gain includes engaging in any of the activities in
paragraph (b)(1) of this Appendix in the course of carrying out employment duties, even if the employee does not
receive a referral fee or commission or other special compensation for the loan.
(2) Offering or negotiating terms of a loan for compensation or gain does not include engaging in a seller··
financed transaction for the employee's personal property that does not involve the insured State nonmember
bank.

[Codified to 12 C.F.R. Pa11365, Appendix A to Subpalt BJ
1

The agencies have adopted a uniform rule on real estate lending. See 12 CFR Part 365 (FDIC}; 12 CFR Part 208, subpart C (FRB);
12 CFR Part 34, subpart D (OCC); and 12 CFR 563.100-10·1 (OTS). Q.o ba9'!!L1"2<!

For insured state non~member banks, "total capital" refers to that term described in table I of appendix A to 12 CFR part 325 or 12
CFR 324.2, as applicable. For state savings associations, the term "total capital" is defined at 12 CFR part 390, subpart Z or ·12 CFR
324.2, as applicable. Go back to Text

2

1
Appendix A of this subpart provides examples of activities that would, and would not, cause an etnployee to fall within this definition
of mortgage loan originator. 00 back to Text
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Co/lateral-Dependent Loan Definition
Under GAAP, any loan modified in a TOR is an impaired loan. 13 Impaired loans must be
evaluated to dete rmine if they are collateral dependent. Eva luating whether an impaired loan is
co llateral dependent is impo1tant because, for regu latory reporting purposes, an institution must
measure impairment on impaired co llateral-dependent loans based on the fair value of the
col lateral rather than the present value of expected future cash flows. An impaired loan is
co llateral dependent if " repayment is expected to be provided solely by the underly ing
15
14
co llateral," wh ich includes repayment from the proceeds from the sale of the col lateral, cash
flow from the continued operation of the col lateral, or both. Whether the underlying co llateral is
expected to be the sole source of repayment for an impaired loan is a matter requiring judgment
as to the availability, reliability, and capacity of sources other than the collateral to repay the
debt. Generally, repayment of an impaired loan would be expected to be provided so lely by the
sale or continued operation of the underl ying collateral if cash flows to repay the loan from al1
other available sources (including guarantors) are expected to be no more than nominal. For
example, the existence of a guarantor is one factor to consider when determining whether an
impaired loan, including a TDR loan, is collateral dependent. To assess the extent to which a
guarantor provides repayment suppo1t, the abi lity and wi llingness of the guarantor to make morethan-nominal payments on the loan should be evaluated. 16
The repayment of some impaired loans collateralized by real estate may depend on cash
flow generated by the operation of a business or from sources outside the scope of the lender's
secmity interest in the collateral, such as cash flows from borrower resources other than the
co llateral. These loans are generally not considered collatera l dependent due to the more-thannom inal payme nts expected to come from these other repayment sources. For such loans, even if
a portion of the cash fl ow fo r repayment is expected to come from the sale or operation of the
collateral (but not solely from the sa le or operation of the collateral), the loan would not be
considered co llateral dependent.
For example, an impaired loan collateralized by an apartment building, shopping mall , or
other income-producing property where the anticipated cash flows for loan repayment are
expected to be derived so lely from the property's rental income, and there are no other avai lab le
and reliable repayment sources, would be conside red collateral dependent because repayment is
expected to be prov ided only from the continued operation of the co llatera l. However, an
impaired loan secured by the owner-occup ied real estate of a business (such as a manufacturer or
retail store) where the anticipated cash fl ows to repay the Joan are expected to be derived from
the borrower's ongoing business operations and activ ities would not be considered co llateral
13

Under GAAP, a loan mod ified in a TDR is always considered impaired for impairment measurement purposes
(even if the modified loan is no longer req uired to be disclosed as a TOR) because, based on current information and
events, it is probable that the lender will be unable to collect all principal and interest due as scheduled accord ing to
the contractual terms specified by the original loan agreement.
14

See ASC Section 310-10-20.

15

The sale of the collateral can be by the borrower or, after foreclosure or repossession, by the lender.

16

For further gui dance on eva luati ng guarantees, see the October 2009 interagency Policy Statement on Prudent
Commercial Real Estate Loan Workouts.
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