
AMENDATORY SECTION (Amending WSR 13-03-037, filed 1/8/13, effective 
2/8/13)

WAC 208-512A-001  Promulgation of rules.  The division of banks 
of the department of financial institutions (hereinafter, the "divi
sion"), after due and proper notice, and pursuant to the provisions of 
RCW ((30.04.030, 30.04.111, 30.04.215, 30.08.140)) 30A.04.030, 30A.
04.111, 30A.04.215, 30A.08.140, 32.08.157, 43.320.040, and 43.320.050, 
hereby adopts and promulgates this chapter, effective January 21, 
2013.

AMENDATORY SECTION (Amending WSR 13-03-037, filed 1/8/13, effective 
2/8/13)

WAC 208-512A-003  Findings and purpose.  (1) The director of the 
division (hereinafter, the "director of banks"), by and through the 
director of bank's delegated authority from the director of the de
partment of financial institutions under RCW 43.320.040 and 
43.320.050, finds and determines, that pursuant to RCW ((30.04.030)) 
30A.04.030, the division has the broad administrative authority to 
adopt and promulgate rules and regulations that establish and maintain 
appropriate standards of safety and soundness with respect to the 
loans and extensions of credit made by Washington state-chartered 
banks under Titles 30A and 32 RCW including, without limitation, non
loan investments in derivative and similar transactions.

(2) As of January 21, 2013, the effective date of section 611 of 
the Dodd-Frank Wall Street Reform and Consumer Protection Act (herein
after, "Dodd-Frank Act"), codified as section 18(y) of the Federal De
posit Insurance Act, 12 U.S.C. Sec. 1828(y), a state insured bank may 
engage in a derivative transaction, as defined in section 5200 (b)(3) 
of the Revised Statutes of the United States (12 U.S.C. Sec. 84 
(b)(3)), only if the law with respect to lending limits of the state 
in which the state-insured bank is chartered takes into consideration 
credit exposure to derivative transactions. In addition to making 
loans, Washington state-chartered banks under Titles 30A and 32 RCW 
invest in derivative transactions as a regular and often-essential 
component of their overall investment strategy, including, without 
limitation, as a tool to manage their liquidity. It is necessary that 
Washington state law (including statute or regulation, or interpreta
tion of the same by the division), be in compliance with the afore-
stated federal statute and preserve the authority of banks under Ti
tles 30A and 32 RCW to continue to engage in derivative transactions 
on or after January 21, 2013. Therefore, it is prudent and expeditious 
for the division to assert the full measure of its statutory authority 
to adopt this chapter so as to clearly set forth the manner in which a 
bank under Title 30A or 32 RCW may, in addition to its investment in 
other types of loans and extensions of credit, safely and soundly en
gage in derivative transactions.

(3) Section 610(a) of the Dodd-Frank Act, amending the National 
Bank Act, at 12 U.S.C. Sec. 84(b), revises the definition of "loans 
and extensions of credit" to include credit exposure of a national 
bank arising from its investment in a derivative transaction, repurch
ase agreement, reverse repurchase agreement, securities lending trans
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action, or securities borrowing transaction. The aforementioned sec
tion 611 of the Dodd-Frank Act redefines "loans and extensions of 
credit" to include derivative transactions by, in effect, making de
rivative transactions applicable to state "lending limits" laws. Sec
tion 611 of the Dodd-Frank Act does not specifically address repurch
ase agreements, reverse repurchase agreements, securities lending 
transactions, or securities borrowing transactions. However, the di
rector of banks finds and determines that it serves the convenience 
and advantage of depositors, borrowers, and the general public that 
Washington state-chartered banks and savings banks be able to continue 
to prudently invest in repurchase agreements, reverse repurchase 
agreements, securities lending transactions, and securities borrowing 
transactions despite any future contingency that may be made applica
ble to them by federal banking regulations. Therefore, director of 
banks further finds and determines that the division may, in its safe
ty and soundness standards for state member banks and state insured 
banks, respectively, apply the same definition of "loans and exten
sions of credit" as applicable to national banks under section 610 of 
the Dodd-Frank Act (12 U.S.C. Sec. 84(b)), but only to the extent re
quired by the board of governors of the Federal Reserve System (here
inafter, the "Federal Reserve Board") or the Federal Deposit Insurance 
Corporation (hereinafter, the "FDIC").

(4) The director of banks finds and determines that, pursuant to 
RCW ((30.04.111(5) and 30.04.215)) 30A.04.111(5) and 30A.04.215 (3) 
and (5), it serves the convenience and advantage of depositors, bor
rowers, and the general public, and further maintains the fairness of 
competition between state-chartered banks and national banks, that, on 
or after January 21, 2013, banks under Title 30A RCW be permitted to 
continue to invest in derivative transactions, repurchase agreements, 
reverse repurchase agreements, securities lending transactions, and 
securities borrowing transactions as national banks are generally per
mitted to under the National Bank Act (12 U.S.C. Sec. 84(b)) and ap
plicable rules of the Office of the Comptroller of the Currency (here
inafter, "OCC"), subject to (a) the restrictions, limitations, and re
quirements applicable to such powers and authorities of national 
banks, and (b) the authority of the division to adopt and promulgate 
rules for banks, which, consistent with Title 30A RCW, vary from the 
precise powers and authorities of national banks.

(5) The director of banks finds and determines that, pursuant to 
RCW 32.08.157, a mutual or stock savings bank under Title 32 RCW may 
be permitted to engage in derivative transactions on or after January 
21, 2013, the same as for a bank under Title 30A RCW, provided it sub
jects itself to all of the restrictions, limitations, and requirements 
for exercise of any powers and authorities under RCW ((30.04.111)) 
30A.04.111 as set forth in this chapter respecting loans and exten
sions of credit applicable to banks under Title 30A RCW.

(6) There are certain standards of safety and soundness embodied 
in definitions of terms and other provisions used in RCW ((30.04.111)) 
30A.04.111, including, without limitation, the term "capital and sur
plus," which have heretofore been inconsistent with the standards for 
computation of lending limits for national banks under the National 
Bank Act and the OCC rules. Pursuant to RCW ((30.04.215)) 30A.04.215 
(3) and (5), the director of banks finds and determines that it both 
serves the convenience and advantage of depositors, borrowers, and the 
general public, and further maintains the fairness of competition and 
parity between Washington state-chartered banks and national banks, if 
the division adopts, for purposes of RCW ((30.04.111)) 30A.04.111, the 
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same definition of "capital and surplus" as permitted for national 
banks, while maintaining the higher general lending limit of twenty 
percent of "capital and surplus" for banks under Title 30A RCW than 
exists for national banks under the OCC rules. In addition, the direc
tor of banks finds and determines that changes in other definitions of 
terms and technical provisions, as set forth in this chapter, serve 
the convenience and advantage of depositors, borrowers, and the gener
al public, and further maintain the fairness of competition and parity 
between Washington state-chartered banks and national banks.

(7) Since RCW ((30.04.111)) 30A.04.111 does not define "loans and 
extensions of credit" and the words "extensions of credit" are not 
specified, the director of banks herein exercises the director of 
bank's broad administrative authority under RCW ((30.04.030)) 30A.
04.030 and looks to applicable federal banking law and regulation for 
clarification of the term "extensions of credit," in keeping with 
well-settled principles of statutory construction. Accordingly, in 
promulgating and adopting the definition of "loans and extensions of 
credit" set forth in this chapter, the director of banks is herein 
guided by the restrictions on insider lending set forth in Federal Re
serve Board Regulation O, at 12 C.F.R. Sec. 215.3, to the extent that 
(a) "extension of credit" has been therein broadly defined by the Fed
eral Reserve Board to include "an extension of credit in any manner 
whatsoever" and (b) on account of Regulation O having been adopted by 
the Federal Reserve Board based on comparable principles of safety and 
soundness in regard to banks.

(8) The director of banks finds and determines that certain pow
ers and authorities of an out-of-state state-chartered bank with a 
branch or branches in Washington state, which affect the operations of 
banking and delivery of financial services in Washington state, and 
which provide certain exceptions to the general lending limit in emer
gency circumstances, ought to and will be deemed to be exceptions to 
the general lending limit under RCW ((30.04.111)) 30A.04.111, subject 
to the conditions set forth in this chapter.

(9) These rules and regulations are intended to:
(a) Prevent one person, or a relatively small group of persons 

who directly benefit from each other or who are engaged in a common 
enterprise, from borrowing or otherwise obtaining an unduly large 
amount of a bank's funds or other extension of credit;

(b) Safeguard a bank's depositors by establishing and maintaining 
standards that promote spreading of a bank's loans and extensions of 
credit among a relatively large number of persons engaged in different 
lines of business; and

(c) Prescribe standards of safety and soundness with respect to 
the credit exposure of a bank to its investment in derivative transac
tions, and to the extent required by the board of governors of the 
Federal Reserve System and the Federal Deposit Insurance Corporation 
for state member banks and state insured banks, respectively, to the 
credit exposure of a bank to its investment in repurchase agreements, 
reverse repurchase agreements, securities lending transactions, or se
curities borrowing transactions.

(10) These rules include, without limitation, provisions for:
(a) Defining or further defining or clarifying terms used in RCW 

((30.04.111)) 30A.04.111;
(b) Establishing limits or requirements other than those speci

fied in RCW ((30.04.111)) 30A.04.111 for particular classes or catego
ries of loans and extensions of credit;
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(c) Determining when a loan or extension of credit putatively 
made to a person shall, for purposes of this section, be attributed to 
another person;

(d) Setting standards for computation of time in relation to de
termining limits on loans and extensions of credit; and

(e) Implementing and incorporating other changes in limits on 
loans and extensions of credit necessary to conform to federal statute 
and rule required or otherwise authorized by RCW ((30.04.111)) 30A.
04.111.

AMENDATORY SECTION (Amending WSR 13-03-037, filed 1/8/13, effective 
2/8/13)

WAC 208-512A-005  "Loans and extensions of credit" and "contrac
tual commitment to advance funds"—Defined.  (1) "Loan or extension of 
credit" generally includes:

(a) Any direct or indirect advance of funds to a person made on a 
basis of any obligation of that person to repay the funds, or repaya
ble from specific property pledged by or on behalf of a person;

(b) Any credit exposure of a bank arising from a derivative 
transaction or a securities financing transaction, but only to the ex
tent that a securities financing transaction is required, by the Fed
eral Reserve Board or the FDIC, with respect to state member banks and 
state insured banks, respectively, to be treated as a loan or exten
sion of credit for purposes of RCW ((30.04.111)) 30A.04.111 and this 
chapter; and

(c) Any contractual commitment to advance funds, and includes a 
renewal, modification, or extension of the maturity date of a loan or 
extension of credit.

(2) Notwithstanding any other provision of this section, a "loan 
or extension of credit" excludes the following:

(a) Special exceptions, conditions and limitations to the general 
lending limit to the extent set forth in WAC 208-512A-020 through 
208-512A-090, inclusive;

(b) A renewal, extension or restructuring of an existing loan, 
with interest paid current and no further advance of funds, by a bank 
under the direction and control of a conservator appointed by the di
rector;

(c) A renewal or restructuring of a loan as a new loan or exten
sion of credit, following the exercise by a bank of reasonable ef
forts, consistent with safe and sound banking practices, to bring the 
loan into conformance with the lending limit, unless new funds are ad
vanced by the bank to the borrower (except as permitted by WAC 
208-512A-015), or a new borrower replaces the original borrower, or 
unless the division determines that a renewal or restructuring was un
dertaken as a means to evade the bank's lending limit;

(d) Additional funds advanced for the benefit of a borrower by a 
bank for payment of taxes, insurance, utilities, security, and mainte
nance and operating expenses necessary to preserve the value of real 
property securing the loan, consistent with safe and sound banking 
practices, but only if the advance is for the protection of the bank's 
interest in the collateral, and provided that such amounts must be 
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treated as an extension of credit if a new loan or extension of credit 
is made to the borrower;

(e) Accrued and discounted interest on an existing loan or exten
sion of credit, including interest that has been capitalized from pri
or notes and interest that has been advanced under terms and condi
tions of a loan agreement;

(f) Financed sales of a bank's own assets, including other real 
estate owned, if the financing does not put the bank in a worse posi
tion than when the bank held title to the assets;

(g) Amounts paid against uncollected funds in the normal process 
of collection;

(h) Credit exposures arising from securities financing transac
tions in which the securities financed are Type I securities, or se
curities listed in section 5 (c)(1)(C), (D), (E), and (F) of the Home 
Owners Loan Act and general obligations of a state or subdivision as 
listed in section 5 (c)(1)(H) of the Home Owners Loan Act, at 12 
U.S.C. Sec. 1464 (c)(1)(C), (D), (E), (F), and (H);

(i) Intraday credit exposures arising from a derivative transac
tion or securities financing transaction; and

(j) That portion of a loan or extension of credit sold as a par
ticipation by a bank on a nonrecourse basis, provided that the partic
ipation results in a pro rata sharing of credit risk proportionate to 
the respective interests of the originating and participating lenders. 
Where a participation agreement provides that repayment must be ap
plied first to the portions sold, a pro rata sharing will be deemed to 
exist only if the agreement also provides that, in the event of a de
fault or comparable event defined in the agreement, participants must 
share in all subsequent repayments and collections in proportion to 
their percentage participation at the time of the occurrence of the 
event. When an originating bank funds the entire loan, it must receive 
funding from the participants before the close of business of its next 
business day. If the participating portions are not received within 
that period, then the portions funded will be treated as a loan by the 
originating bank to the borrower. If the portions so attributed to the 
borrower exceed the originating bank's lending limit, the loan may be 
treated as nonconforming subject to WAC 208-512A-012, rather than a 
violation, if:

(i) The originating bank had a valid and unconditional participa
tion agreement with a participant or participants that was sufficient 
to reduce the loan to within the originating bank's lending limit;

(ii) The participant reconfirmed its participation and the origi
nating bank had no knowledge of any information that would permit the 
participant to withhold its participation; and

(iii) The participation was to be funded by close of business of 
the originating bank's next business day.

As used in this chapter and to the extent used in RCW 
((30.04.111)) 30A.04.111, the term "loans and extensions of credit," 
unless otherwise indicated, shall have the meaning set forth in this 
section. As used in RCW ((30.04.111)) 30A.04.111 and this chapter, the 
terms "loan," "loans," "extension of credit," "extensions of credit," 
and "loan or extension of credit" refer, as applicable, to the singu
lar or plural of "loans and extensions of credit."

(3) "Contractual commitment to advance funds" generally means a 
bank's obligation to advance funds under a legally binding contractual 
commitment to make a loan or extension of credit.

(a) For purposes of this chapter and calculation of the general 
lending limit, "contractual commitment to advance funds" includes:
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(i) A bank's obligation to make payment (directly or indirectly) 
to a third person contingent upon default by a customer of the bank in 
performing an obligation and to make such payment in keeping with the 
agreed upon terms of the customer's contract with the third person, or 
to make payments upon some other stated condition;

(ii) A bank's obligation to guarantee or act as surety for the 
benefit of a person; and

(iii) A bank's obligation to advance funds under a standby letter 
of credit, a put, or other similar arrangement.

(b) For purposes of this chapter and calculation of the general 
lending limit, "contractual commitment to advance funds" does not in
clude:

(i) The undisbursed portion of any loan or extension of credit;
(ii) The entire amount of any such commitment that has not yet 

been drawn upon; and
(iii) Letters of credit and similar instrument:
(A) Which do not guarantee payment;
(B) Which do not provide for payment in the event of a default of 

a third party; and
(C) In which the issuing bank expects the beneficiary to draw on 

the issuer.

AMENDATORY SECTION (Amending WSR 13-03-037, filed 1/8/13, effective 
2/8/13)

WAC 208-512A-007  Other general chapter definitions.  As used in 
this chapter and to the extent used in RCW ((30.04.111)) 30A.04.111, 
the following additional terms, unless otherwise indicated, mean:

(1) "ALLL" means a bank's allowance for loan and lease losses.
(2) "Bank" includes a commercial bank chartered and regulated un

der Title 30A RCW and, to the extent applicable to this chapter pur
suant to WAC 208-512A-009, a mutual or stock savings bank chartered 
and regulated under Title 32 RCW.

(3) "Borrower" means:
(a) A person who is named as a borrower or debtor in a loan or 

extension of credit;
(b) A person to whom a bank has credit exposure arising from a 

derivative transaction or a securities financing transaction, entered 
by the bank; or

(c) Any other person, including a drawer, endorser, or guarantor, 
who is deemed to be a borrower under the "direct benefit" or the "com
mon enterprise" tests set forth in WAC 208-512A-100.

(4) "Call report" means a bank's Consolidated Report of Condition 
and Income.

(5) "Capital and surplus" means:
(a) A bank's Tier 1 and Tier 2 capital as reported in a bank's 

call report; plus
(b) The balance of a bank's ALLL not included in the bank's Tier 

2 capital as reported in the bank's call report.
(6) "Close of business" means the time at which a bank closes its 

accounting records for the business day.
(7) "Control" is presumed to exist when a person directly or in

directly, or acting through or together with one or more persons:
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(a) Owns, controls, or has the power to vote twenty-five percent 
or more of any class of voting securities of another person;

(b) Controls, in any manner, the election of a majority of the 
directors, trustees, or other persons exercising similar functions of 
another person; or

(c) Has the power to exercise a controlling influence over the 
management or policies of another person.

(8) "Credit derivative" has the same meaning as this term has in 
12 C.F.R. Part 3, Appendix C, section 2.

(9) "Current market value" means the bid or closing price listed 
for an item in a regularly published listing or an electronic report
ing service.

(10) "Derivative transaction" includes any transaction that is a 
contract, agreement, swap, warrant, note, or option that is based, in 
whole or in part, on the value of, any interest in, or any quantita
tive measure or the occurrence of any event relating to, one or more 
commodities, securities, currencies, interest or other rates, indices, 
or other assets.

(11) "Director of banks" means the director of the division of 
banks of the department of financial institutions.

(12) "Division" means the division of banks of the department of 
financial institutions.

(13) "Effective margining arrangement" means a master legal 
agreement governing derivative transactions between a bank and a coun
terparty that requires the counterparty to post, on a daily basis, 
variation margin to fully collateralize that amount of the bank's net 
credit exposure to the counterparty created by the derivative transac
tions covered by the agreement, subject to any monetary threshold re
quirements as prudently determined by the bank and its counterparty as 
contained in the master legal agreement.

(14) "Eligible credit derivative" means a single-name credit de
rivative or a standard, nontranched index credit derivative provided 
that:

(a) The derivative contract meets the requirements of an eligible 
guarantee, as defined in 12 C.F.R. Part 3, Appendix C, and has been 
confirmed by the protection purchaser and the protection provider;

(b) Any assignment of the derivative contract has been confirmed 
by all relevant parties;

(c) If the credit derivative is a credit default swap, the deriv
ative contract includes the following credit events:

(i) Failure to pay any amount due under the terms of the refer
ence exposure, subject to any applicable minimal payment threshold 
that is consistent with standard market practice and with a grace pe
riod that is closely in line with the grace period of the reference 
exposure; and

(ii) Bankruptcy, insolvency, or inability of the obligor on the 
reference exposure to pay its debts, or its failure or admission in 
writing of its inability generally to pay its debts as they become due 
and similar events;

(d) The terms and conditions dictating the manner in which the 
derivative contract is to be settled are incorporated into the con
tract;

(e) If the derivative contract allows for cash settlement, the 
contract incorporates a robust valuation process to estimate loss with 
respect to the derivative reliably and specifies a reasonable period 
for obtaining post-credit event valuations of the reference exposure;
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(f) If the derivative contract requires the protection purchaser 
to transfer an exposure to the protection provider at settlement, the 
terms of at least one of the exposures that is permitted to be trans
ferred under the contract provides that any required consent to trans
fer may not be unreasonably withheld; and

(g) If the credit derivative is a credit default swap, the deriv
ative contract clearly identifies the parties responsible for deter
mining whether a credit event has occurred, specifies that this deter
mination is not the sole responsibility of the protection provider, 
and gives the protection purchaser the right to notify the protection 
provider of the occurrence of a credit event.

(15) "Eligible guarantee" means a guarantee that:
(a) Is written and unconditional;
(b) Covers all or a pro rata portion of all contractual payments 

of the obligor on the reference exposure;
(c) Gives the beneficiary a direct claim against the protection 

provider;
(d) Is not unilaterally cancelable by the protection provider for 

reasons other than the breach of the contract by the beneficiary;
(e) Is legally enforceable against the protection provider in a 

jurisdiction where the protection provider has sufficient assets 
against which a judgment may be attached and enforced;

(f) Requires the protection provider to make payment to the bene
ficiary on the occurrence of a default (as defined in the guarantee) 
of the obligor on the reference exposure in a timely manner without 
the beneficiary first having to take legal actions to pursue the obli
gor for payment;

(g) Does not increase the beneficiary's cost of credit protection 
on the guarantee in response to deterioration in the credit quality of 
the reference exposure; and

(h) Is not provided by an affiliate of the bank, unless the af
filiate is an insured depository institution, bank, securities broker 
or dealer, or insurance company that:

(i) Does not control the bank; and
(ii) Is subject to consolidated supervision and regulation compa

rable to that imposed on U.S. depository institutions, securities 
broker-dealers, or insurance companies (as the case may be).

(16) "Eligible protection provider" means:
(a) A sovereign entity (a central government, including the U.S. 

government, an agency, department, ministry, or central bank);
(b) The Bank for International Settlements, the International 

Monetary Fund, the European Central Bank, the European Commission, or 
a multilateral development bank;

(c) A federal home loan bank;
(d) The Federal Agricultural Mortgage Corporation;
(e) A depository institution, as defined in section 3 of the Fed

eral Deposit Insurance Act, 12 U.S.C. 1813(c);
(f) A bank holding company, as defined in section 2 of the Bank 

Holding Company Act, as amended, 12 U.S.C. 1841;
(g) A savings and loan holding company, as defined in section 10 

of the Home Owners' Loan Act, at 12 U.S.C. 1467a;
(h) A securities broker or dealer registered with the U.S. Secur

ities and Exchange Commission under the Securities Exchange Act of 
1934, 15 U.S.C. 78o et seq.;

(i) An insurance company that is subject to the supervision of 
the Washington state office of insurance commissioner;

(j) A foreign banking organization;
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(k) A non-U.S.-based securities firm or a non-U.S.-based insur
ance company that is subject to consolidated supervision and regula
tion comparable to that imposed on U.S. depository institutions, se
curities broker-dealers, or insurance companies; and

(l) A qualifying central counterparty.
(17) "FDIC" means the Federal Deposit Insurance Corporation.
(18) "Federal Reserve Board" means the board of governors of the 

Federal Reserve System.
(19) "Financial instrument" means stocks, notes, bonds, and de

bentures traded on a national securities exchange, over-the-counter 
(OTC) margin stocks as defined in Regulation U, 12 C.F.R. Part 221, 
commercial paper, negotiable certificates of deposit, bankers' accept
ances, and shares in money market and mutual funds of the type that 
issue shares in which banks may perfect a security interest. Financial 
instruments may be denominated in foreign currencies that are freely 
convertible to U.S. dollars. The term "financial instrument" does not 
include mortgages.

(20) "OCC" means the Office of the Comptroller of the Currency.
(21) "Person" means: An individual; sole proprietorship; partner

ship; joint venture; association; trust; estate; business trust; cor
poration; limited liability company; limited liability partnership; 
not-for-profit corporation; sovereign government or agency, instrumen
tality, or political subdivision thereof; or any similar entity or or
ganization.

(22) "Qualifying central counterparty" has the same meaning as 
this term has in 12 C.F.R. Part 3, Appendix C, section 2.

(23) "Qualifying master netting agreement" has the same meaning 
as this term has in 12 C.F.R. Part 3, Appendix C, section 2.

(24) "Readily marketable collateral" means financial instruments 
and bullion which are saleable under ordinary circumstances with rea
sonable promptness at a fair market value determined by daily quota
tions based on actual transactions on an auction or a similarly avail
able daily bid and ask price market.

(25) "Readily marketable staple" means an article of commerce, 
agriculture, or industry, such as wheat and other grains, cotton, 
wool, and basic metals such as tin, copper and lead, in the form of 
standardized interchangeable units, that is easy to sell in a market 
with sufficiently frequent price quotations. An article comes within 
this definition if the exact price is easy to determine and the staple 
itself is easy to sell at any time at a price that would not be con
siderably less than the amount at which it is valued as collateral. 
Whether an article qualifies as a readily marketable staple is deter
mined on the basis of the conditions existing at the time the loan or 
extension of credit that is secured by the staples is made.

(26) "Securities financing transaction" means a repurchase agree
ment, reverse repurchase agreement, securities lending transaction, or 
securities borrowing transaction.

(27) "State insured bank" denotes a bank, as defined in this 
chapter, which is an "insured depository institution" as defined in 
section 3(c) of the Federal Deposit Insurance Act (12 U.S.C. Sec. 
1813(c)).

(28) "State member bank" denotes a bank, as defined in this chap
ter, which is a member of a federal reserve bank as authorized under 
section 9 of the Federal Reserve Act (12 U.S.C. Sec. 321) and, for 
purposes of this chapter, has the same meaning as that term is defined 
in section 3(d) of the Federal Deposit Insurance Act (12 U.S.C. Sec. 
1813(d)).
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(29) "Subsidiary" means:
(a) Any company twenty-five percent or more of whose voting 

shares (excluding shares owned by the United States or by any company 
wholly owned by the United States) is directly or indirectly owned or 
controlled by such person, or is held by it with power to vote;

(b) Any company the election of a majority of whose directors is 
controlled in any manner by such person; or

(c) Any company with respect to the management or policies of 
which such person has power, directly or indirectly, to exercise a 
controlling influence, as determined by the division, after notice and 
opportunity for hearing.

(30) "Type I securities" has the same meaning as set forth in 12 
C.F.R. Sec. 1.2(j) and includes:

(a) Obligations of the United States;
(b) Obligations issued, insured, or guaranteed by a department or 

an agency of the United States government, if the obligation, insur
ance, or guarantee commits the full faith and credit of the United 
States for the repayment of the obligation;

(c) Obligations issued by a department or agency of the United 
States, or an agency or political subdivision of a state of the United 
States, that represent an interest in a loan or a pool of loans made 
to third parties, if the full faith and credit of the United States 
has been validly pledged for the full and timely payment of interest 
on, and principal of, the loans in the event of nonpayment by the 
third-party obligor(s);

(d) General obligations of a state of the United States or any 
political subdivision thereof; and

(e) Municipal bonds if the bank is well capitalized as defined as 
that term is used in the Federal Deposit Insurance Act, 12 U.S.C. Sec. 
1831o (b)(1).

AMENDATORY SECTION (Amending WSR 13-03-037, filed 1/8/13, effective 
2/8/13)

WAC 208-512A-009  Applicability of chapter.  This chapter is ap
plicable, notwithstanding any other provision thereof, only to:

(1) A commercial bank under Title 30A RCW;
(2) A mutual or stock savings bank under Title 32 RCW, which, on 

January 21, 2013, or thereafter, invests in derivative transactions;
(3) A mutual or stock savings bank under Title 32 RCW, which, on 

January 21, 2013, or thereafter, invests in securities financing 
transactions, if:

(a) The mutual or stock savings bank is a state member bank and 
the Federal Reserve Board has determined that loans and extensions of 
credit apply to securities financing transactions; or

(b) The FDIC has determined that loans and extensions of credit 
apply to securities financing transactions in relation to state-char
tered banks and savings banks; and

(4) A mutual or stock savings bank under Title 32 RCW that has 
notified the division, as of January 21, 2013, or thereafter, that it 
has elected to be regulated by and comply with this chapter, even if 
it does not invest in derivative transactions or securities financing 
transactions.

[ 10 ] OTS-9092.1



AMENDATORY SECTION (Amending WSR 13-03-037, filed 1/8/13, effective 
2/8/13)

WAC 208-512A-014  Exception to general limitation—Extenuating 
facts and circumstances—Standards for division determination—Director 
of banks' discretion.  (1) Notwithstanding any provision of this chap
ter to the contrary, the director of banks, in his or her discretion, 
may grant an exception to the limit on loans and extensions of credit 
based on extenuating facts and circumstances.

(2) In deciding whether to grant an exception under this section, 
the director of banks shall consider:

(a) The proposed transaction for which the exception is sought;
(b) How the requested exception would affect the capital adequacy 

and safety and soundness of the requesting bank if the exception is 
not granted or, if the exception is granted, if the proposed borrower 
should ultimately default;

(c) How the requested exception would affect the loan portfolio 
diversification of the requesting bank;

(d) The competency of the bank's management to handle the pro
posed transaction and any resulting safety and soundness issues;

(e) The marketability and value of the proposed collateral (if 
any); and

(f) The extenuating facts and circumstances that warrant an ex
ception in light of the purpose of the limit on loans and extensions 
of credit set forth in RCW ((30.04.111)) 30A.04.111 and this chapter.

AMENDATORY SECTION (Amending WSR 13-03-037, filed 1/8/13, effective 
2/8/13)

WAC 208-512A-080  Special rule—Sale of bank's assets—Unpaid por
tion of purchase price.  The unpaid portion of the purchase price of a 
sale of a bank's asset or assets, if secured by such asset or assets, 
shall be excluded from the calculation of the general lending limit 
set forth in WAC 208-512A-010, subject to the following terms and con
ditions:

(1) Any sale of a bank's asset or assets, resulting in an unpaid 
purchase price exceeding the bank's lending limit must be approved in 
advance of the sale by the board of directors, including the terms of 
payment of such unpaid purchase price, and if the purchase is by a di
rector, officer or employee of the bank, shall conform to RCW 
((30.12.050)) 30A.12.060 and the Federal Reserve Board's Regulation O, 
at 12 C.F.R. Sec. 215.3.

(2) The bank must ensure that a security interest has been per
fected in the collateral, including execution and recording or filing 
of documents and any other action required by state law.
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AMENDATORY SECTION (Amending WSR 13-03-037, filed 1/8/13, effective 
2/8/13)

WAC 208-512A-200  Computation of time—Calculation date of lend
ing limits.  (1) For purposes of determining compliance with RCW 
((30.04.111)) 30A.04.111 and this chapter, a bank shall determine its 
lending limit as of the most recent of the following dates:

(a) The last day of the preceding calendar quarter; or
(b) The date on which there is a change in the bank's capital 

category for purposes of the Federal Deposit Insurance Act, at 12 
U.S.C. 1831o (b)(1).

(2) A bank's lending limit calculated in accordance with subsec
tion (1)(a) of this section will be effective as of the earlier of the 
following dates:

(a) The date on which the bank's call report is submitted; or
(b) The date on which the bank's call report is required to be 

submitted.
(3) A bank's lending limit calculated in accordance with subsec

tion (1)(b) of this section will be effective on the date that the 
limit is to be calculated.

(4) If the division determines for safety and soundness reasons 
that a bank should calculate its lending limit more frequently than 
required by subsection (1) of this section, the division may provide 
written notice to the bank directing it to calculate its lending limit 
at a more frequent interval, and the bank shall thereafter calculate 
its lending limit at that interval until further notice.

AMENDATORY SECTION (Amending WSR 13-03-037, filed 1/8/13, effective 
2/8/13)

WAC 208-512A-300  Credit exposure arising from derivative trans
actions.  (1) This section sets forth the rules for calculating the 
credit exposure arising from a derivative transaction entered into by 
a bank for purposes of determining the bank's lending limit pursuant 
to RCW ((30.04.111)) 30A.04.111 and this chapter.

(2) Subject to the direction of the division, a bank shall calcu
late the credit exposure to a counterparty arising from a derivative 
transaction by means of:

(a) The internal model method;
(b) The conversion factor matrix method; ((or))
(c) The remaining maturity method; or
(d) The current exposure method.
(3) Except as otherwise required by the division, a bank shall 

use the same method for calculating counterparty credit exposure aris
ing from all of its derivative transactions.

(4) The division may require a bank to use the internal model 
method, the conversion factor matrix method, or the remaining maturity 
method to calculate the credit exposure of derivative transactions if 
it finds that such method is necessary to promote the safety and 
soundness of the bank.

(5) The requirements for using the internal model method are as 
follows:
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(a) The credit exposure of a derivative transaction under the in
ternal model method shall equal the sum of the current credit exposure 
of the derivative transaction and the potential future credit exposure 
of the derivative transaction.

(b) A bank shall determine its current credit exposure by the 
mark-to-market value of the derivative contract. If the mark-to-market 
value is positive, then the current credit exposure equals that mark-
to-market value. If the mark-to-market value is zero or negative, than 
the current credit exposure is zero.

(c) A bank may not use the internal model method in its calcula
tion of potential credit exposure to a derivative transaction unless 
the bank obtains prior approval of the division or unless it is al
ready using the internal model method, as of January 21, 2013, and the 
division thereafter determines that the bank's internal model method 
is safe and sound and that bank's management is competent to adminis
ter its derivative investment program using such internal model meth
od.

(d) A bank that calculates its credit exposure by using the in
ternal model method may net credit exposures of derivative transac
tions arising under the same qualifying master netting agreement.

(6) The credit exposure arising from a derivative transaction un
der the conversion factor matrix method shall equal and remain fixed 
at the potential future credit exposure of the derivative transaction 
as determined at the execution of the transaction by reference to Ta
ble 1 below.

Table 1 - Conversion Factor Matrix 
for Calculating Potential Future 

Credit Exposure1

Original 
Maturity2

Interest 
Rate

Foreign 
Exchange 
Rate and 

Gold Equity

Other3 

(includes 
commodities 
and precious 
metals except 

gold)
1 year or 
less

0.015 0.015 0.20 0.06

Over 1 to 3 
years

0.030 0.030 0.20 0.18

Over 3 to 5 
years

0.060 0.060 0.20 0.30

Over 5 to 
10 years

0.120 0.120 0.20 0.60

Over ten 
years

0.300 0.300 0.20 1.00

1 For an OTC derivative contract with multiple exchanges of principal, 
the conversion factor is multiplied by the number of remaining 
payments in the derivative contract.

2 For an OTC derivative contract that is structured such that on specified 
dates any outstanding exposure is settled and the terms are reset so that 
the market value of the contract is zero, the remaining maturity equals 
the time until the next reset date. For an interest rate derivative contract 
with a remaining maturity of greater than one year that meets these 
criteria, the minimum conversion factor is 0.005.

3 Transactions not explicitly covered by any other column in Table 1 are 
to be treated as "Other."

(7) The credit exposure arising from a derivative transaction un
der the remaining maturity method shall equal the greater of zero or 
the sum of the current mark-to-market value of the derivative transac
tion added to the product of the notional amount of the transaction, 
the remaining maturity in years of the transaction, and a fixed multi
plicative factor determined by reference to Table 2 below.
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Table 2 - Remaining Maturity Factor 
for Calculating Credit Exposure

 
Interest 

Rate

Foreign 
Exchange 
Rate and 

Gold Equity

Other1 

(includes 
commodities 
and precious 
metals except 

gold)
Multiplicative 
Factor

1.5% 1.5% 6% 6%

1 Transactions not explicitly covered by any other column in Table 2 are 
to be treated as "Other."

(8) The credit exposure arising from a derivative transaction un
der the current exposure method shall be calculated pursuant to the 
Office of the Comptroller of the Currency regulations, 12 C.F.R. Part 
32, at Sec. 9(b)(iii).

(9) Notwithstanding any other provision of this section, a bank 
that uses the conversion factor matrix method or remaining maturity 
method, or that uses the internal model method without entering an ef
fective margining arrangement, shall calculate the counterparty credit 
exposure arising from credit derivatives entered by the bank by adding 
the net notional value of all protection purchased from the counter
party on each reference entity.

(((9))) (10) A bank shall calculate the credit exposure to a ref
erence entity arising from credit derivatives entered by the bank by 
adding the notional value of all protection sold on the reference en
tity. However, the bank may reduce its exposure to a reference entity 
by the amount of any eligible credit derivative purchased on that ref
erence entity from an eligible protection provider.

AMENDATORY SECTION (Amending WSR 13-03-037, filed 1/8/13, effective 
2/8/13)

WAC 208-512A-320  Policies and procedures related to derivative 
transactions, etc.  To fulfill the requirements of section 611 of the 
Dodd-Frank Wall Street Reform and Consumer Protection Act, codified as 
section 18(y) of the Federal Deposit Insurance Act, 12 U.S.C. Sec. 
1828(y), and the requirements (if any) of the FDIC and the Federal Re
serve Board in relation to securities financing transactions by state 
insured banks and state member banks, respectively, the division may 
publish and implement policies and procedures, consistent with RCW 
((30.04.111)) 30A.04.111 and this chapter, related to examination for 
and supervision and enforcement of WAC 208-512A-300 and 208-512A-310.

AMENDATORY SECTION (Amending WSR 13-03-037, filed 1/8/13, effective 
2/8/13)

WAC 208-512A-400  Effect of OCC rules, interpretations and opin
ions as guidance.  Where RCW ((30.04.111)) 30A.04.111 and this chapter 
do not specifically address certain transactions involving loans and 
extensions of credit, the division may, as necessary, in its interpre
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tations and supervision and enforcement of banks, be guided by appli
cable rules, interpretations, and opinions of the Office of the Comp
troller of the Currency in the interest of a bank's safety and sound
ness, but only to the extent that such rules, interpretations, and 
opinions are compatible with the provisions of RCW ((30.04.111)) 30A.
04.111 and this chapter.

AMENDATORY SECTION (Amending WSR 13-03-037, filed 1/8/13, effective 
2/8/13)

WAC 208-512A-500  Loans and extensions of credit to insiders and 
their immediate family.  No provision of Titles 30A and 32 RCW, chap
ter 208-512 WAC, or this chapter, shall limit the duty of a bank or a 
bank's affiliate, independent of any requirements of this chapter, to 
also comply with the provisions of Federal Reserve Board Regulation O, 
12 C.F.R. Part 215, which relates to loans and extensions of credit to 
insiders of a bank or bank affiliate and their immediate family.

AMENDATORY SECTION (Amending WSR 13-03-037, filed 1/8/13, effective 
2/8/13)

WAC 208-512A-600  Transitional rules.  (1) Loans or extensions of 
credit that were in violation of RCW ((30.04.111)) 30A.04.111 and the 
former lending limits rules prior to January 21, 2013, will be consid
ered to remain in violation of law until they are paid in full, re
gardless of whether the loans or extensions of credit conform to the 
rules established in this chapter. Renewals or extensions of such 
loans or extensions of credit will also be considered violations of 
law.

(2) A bank that has outstanding loans or extensions of credit to 
a person in violation of RCW ((30.04.111)) 30A.04.111 and the former 
lending limits rules as of January 21, 2013, may make additional ad
vances to such person after those dates if the additional advances are 
permitted under this chapter. The additional advances, however, may 
not be used directly or indirectly to repay any outstanding illegal 
loans or extensions of credit.

(3) Loans or extensions of credit which were in conformance with 
RCW ((30.04.111)) 30A.04.111 and the former lending limits rules prior 
to January 21, 2013, but are not in conformance with this chapter will 
not be considered to be violations of law during the existing contract 
terms of such loans or extensions of credit. Renewals or extensions of 
such loans or extensions of credit which are not in conformance with 
this chapter may be made on or after January 21, 2013, if the noncon
formity is caused by WAC 208-512A-005 (1)(b) and 208-512A-300; howev
er, all loans or extensions of credit made under such renewals or ex
tensions must conform with this chapter no later than June 1, 2013. 
Loans or extensions of credit which are not in conformance with this 
chapter for any other reason (i.e., a reduction in the bank's capital) 
must conform to this section upon renewal or extension.

(4) If a bank, prior to January 21, 2013, entered into a legally 
binding commitment to advance funds on or after such date, and such 
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commitment was in conformance with RCW ((30.04.111)) 30A.04.111 and 
the former lending limits rules, advances under such commitment may be 
made notwithstanding the fact that such advances are not in conform
ance with this chapter. The bank must, however, demonstrate that the 
commitment represents a legal obligation to fund, either by a written 
agreement or through file documentation.

(5) As used in this section, "former lending limits rules" means 
WAC 208-512-210 through 208-512-300, inclusive.

(6) Notwithstanding any other provision of this chapter, a sav
ings bank under Title 32 RCW will not be considered to be in violation 
of law during the existing contract terms of any loan or extension of 
credit, which:

(a) In the case of a savings bank under WAC 208-512A-009 (2) or 
(3), was made and funded prior to June 1, 2013; or

(b) In the case of a savings bank under WAC 208-512A-009(4) but 
not subject to WAC 208-512A-009 (2) or (3), was made and funded prior 
to a date, earlier than June 1, 2013, upon which the savings bank gave 
notice to the division of its election to conform to the provisions of 
this chapter pursuant to WAC 208-512A-009(4).

(7) Notwithstanding any other provision of this chapter, a renew
al or extension of such a loan or extension of credit by a savings 
bank under subsection (6)(a) and (b) of this section, which is not in 
conformance with this chapter, may be made if the nonconformity is 
caused by WAC 208-512A-005 (1)(b) and 208-512A-300; however, any loan 
or extension of credit made under such renewals or extensions must 
conform with this chapter no later than December 31, 2013. However, a 
loan or extension of credit by such a savings bank which is not in 
conformance with this chapter for any other reason (i.e., a reduction 
in the bank's capital) must conform to this section upon renewal or 
extension.

(8) A bank will not be deemed to be in violation of law, includ
ing this chapter, if:

(a) It is engaged in derivative transactions prior to January 21, 
2013;

(b) Uses an internal model method in connection with any part of 
its derivative transaction program;

(c) It is later determined by the division that the bank's spe
cific internal model method is unsafe and unsound or that the bank's 
management is not competent to administer its derivative transaction 
program using such specific internal model method; and

(d) The director of banks does not find that the bank has shown a 
lack of good faith in its use of a specific internal model method.

(9) In the event of a determination pursuant to subsection (8) of 
this section, the division will treat the bank's derivative transac
tions program as "nonconforming" rather than a violation of law. In 
that event, the director of banks may issue a directive to the bank to 
exercise reasonable efforts to either bring its derivative transac
tions program into compliance or, if the director of banks so finds in 
exceptional cases, unwind its derivative transactions program.
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